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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed August 8, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The employer-employee relationship existed on
August 11, 2011.

3. The claimant’s average weekly wage is sufficient
to entitle him to TTD/PPD benefits in the
respective amounts of $575/$431, the maximum rates
for an injury sustained in 2011.

4. This claim for benefits is controverted in its
entirety.
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5. The claimant has failed to establish that he
sustained a compensable injury to either his neck
or his low back on August 11, 2011. Specifically,
the claimant has failed to establish by a
preponderance of the credible evidence that either
his alleged neck injury/aggravation, or his
alleged low back injury/aggravation, is supported
by objective medical findings.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

has proved that he sustained compensable neck and low back

injuries during a specific incident, i.e. falling down some

stairs on August 11, 2011, and I would award benefits

accordingly.

In workers’ compensation law, an employer takes the

employee as he finds him, and employment circumstances that

aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable

condition by a compensable injury is itself compensable.  Oliver

v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury resulting from an independent

incident.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d

900 (2000).  An aggravation, being a new injury with an

independent cause, must meet the definition of a compensable

injury in order to establish compensability for the aggravation.

Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883

(1996).

 Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing internal or
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external physical harm to the body...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.

§11-9-102(16)(a)(i). 

The claimant was hired by the respondent in the summer

of 2011 and began working a couple of weeks prior to his August

11, 2011 injury.  No one ever complained that the claimant was

incapable of performing his job duties.  In fact, his supervisor,

Mr. James Janeway, testified that he had opportunities to observe

the claimant’s ability to work before the injury.  He stated that

he never felt, prior to the accident, that the claimant was

incapable of performing his job.  Therefore, I find that the

claimant was capable of working prior to falling down the stairs,

but incapable of performing his job after falling down the

stairs.  This fact cannot be ignored.

Since the claimant was capable of performing his tasks

prior to the fall down the stairs, but was incapable after the

fall, it would appear that he, in fact, sustained a compensable

injury on August 11, 2011.  In fact, the respondents paid for his
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medical treatment while he was in Arkansas.  Unfortunately, the

claimant was simply seen, provided some medication, and returned

to work.  However, he was incapable of performing his job duties. 

Due to his frustrations with his treatment, he returned to his

home state of Georgia to seek medical treatment, with the intent

to return to Arkansas to work afterwards.  In fact, he

continuously called in sick while he was in Georgia so that the

respondents would be aware he never abandoned his job.

While the claimant was in Georgia, he was able to have

an MRI performed.  The MRI determined that he has a small annular

tear, 6 o’clock position, L5-S1, associated with focal disc

protrusion.  It also indicated that the claimant has mild

bilateral neural foraminal stenosis secondary to diffuse disc

bulge on his cervical MRI.  These are objective findings

       The majority finds, by affirming and adopting the

opinion of the Administrative Law Judge, that based on the

opinion of Dr. Steven Nokes, the annular tear and disc bulge were

present before his fall down the stairs. However, as the

Administrative Law Judge notes, muscle spasms can be objective

findings.  Continental Express, Inc. v. Freeman, 339 Ark. 142, 4

S.W.3d 124 (1999.)  The Administrative Law Judge reasons that,

since the claimant’s old medical records show muscles spasms

before the fall, the spasms after the fall must be related to the

pre-existing condition.  This is simply false logic, especially
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when faced with the testimony that the claimant had no difficulty

performing his job duties before the fall down the stairs.  I

find that the muscles spasms after the fall are new objective

findings and are sufficient to meet the objective findings

requirement for a compensable aggravation injury.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


