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Decision of Administrative Law Judge:  Affirmed, as
modified.

OPINION AND ORDER

Claimant appeals and Respondents cross-appeal

an opinion and order of the Administrative Law Judge

filed September 16, 2011.  In said order, the

Administrative Law Judge made the following findings of

fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on December 18, 2003, at which
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time the claimant sustained a
compensable injury resulting in death on
December 24, 2003.  At the time of his
injury, the claimant was earning
sufficient wages to be entitled to a
compensation rate of $305.00.

2. If they have not already done so, the
respondents are directed to pay
outstanding medical and funeral expenses
awarded in the prior decisions, along
with $500.00 to the Fund pursuant to
Ark. Code Ann. §11-9-502(b).

3. The deceased’s parents and minor sister
were wholly dependent on him for
financial support.

4. Pursuant to Ark. Code Ann. §11-9-111,
the respondents are directed to pay
dependency benefits to the deceased
employee’s mother. 

5. All statutes are presumed
constitutional.  Claimant’s argument
that Ark. Code Ann. §11-9-111 violates
the Equal Protection Clause of the
Constitution is preserved for appeal.

6. This claim has been controverted and the
claimant’s counsel is entitled to the
maximum attorney’s fees to be paid in
accordance with Ark. Code Ann. §11-9-
715, §11-9-801, and WCC Rule 10.

Pursuant to the Full Commission
decisions of Coleman v. Holiday Inn,
(November 21, 1990) (D708577), and
Chamness v. Superior Industries, (March
5, 1992) (E019760), the claimant’s
portion of the controverted attorney’s
fee is to be withheld from, and paid out
of, indemnity benefits, and remitted by
the respondent, directly to the
claimant’s attorney.

As a reminder, Ark. Code Ann. §11-9-715
was amended by Act 1281 of 2001,
limiting attorney’s fees on medical
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benefits and services for injuries after
July 1, 2001.

7. If they have not already done so, the
respondents are directed to pay the
court reporter, Margaret Norton’s, fees
and expenses within thirty days of
receipt of the bill.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed, with a

modification made to Finding No. 4:

4. Pursuant to Ark. Code Ann. §11-9-111,
the respondents are directed to pay
dependency benefits to the deceased
employee’s mother.

The Full Commission finds that the Arkansas Court of

Appeals held in White Oak Constr. Co. v. Olvera, 2011

Ark. App. 682, that both a mother and father could

receive death benefits.  Therefore, we modify Finding

No. 4 to read:

4. Pursuant to Ark. Code Ann. §11-9-111,
the respondents are directed to pay
dependency benefits to the deceased
employee’s mother and father.

With this modification, we specifically find from a

preponderance of the evidence that the findings made by
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the Administrative Law Judge are correct and they are,

therefore, adopted by the Full Commission. 

We therefore affirm the September 16, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt, as modified, the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the  decedent's mother was entitled

to benefits pursuant to Arkansas Code Annotated § 11-9-

111 and § 11-9-527.

Arkansas Code Annotated § 11-9-527 provides

for compensation for death to the dependents of an

employee.  The decedent in this case did not have a wife

or children at the time of his death, so his parents are

seeking 25% each and 15% for his sister, who was a minor

at the time of his death.  Arkansas Code Annotated § 11-

9-111 provides that: 

Compensation to alien non-residents
of the United States or Canada shall
be the same in amount as provided
for residents, except that alien
non-resident dependents in any
foreign country shall be limited to
the surviving wife or children or,
if there is no surviving wife or
children, to the surviving father or
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mother whom the employee has
supported, either wholly or in part,
for the period of one year prior to
the date of the injury."

The threshold issue that must be decided is

whether the decedent’s mother and/or father and/or

sister were wholly or actually dependent upon the

decedent at the time of his death.  All questions of

dependency are determined at the time of the injury. 

Arkansas Code Annotated § 11-9-527(h).  

For reasons set forth in Arkansas Code

Annotated § 11-9-111, the decedent's sister is

automatically excluded from receiving any of the

benefits.  Arkansas Code Annotated § 11-9-511 talks only

to the parents of the deceased.  Therefore, it is

incumbent upon the Commission to make a determination of

whether or not the decedent's mother and/or father were

wholly and actually dependent upon the decedent at the

time of his death.  In my opinion, a review of the

evidence fails to demonstrate that the decedent's mother

and/or father were wholly and actually dependent upon

the decedent.  The evidence consists of deposition

testimony from the decedent’s mother, Maria Guadalupe

Mondragon Vargas and father, Gasper Mondragon Magana, as

well as the decedent's brother, Elias Mondragon.  All

three testified that the decedent sent money via wire



Mondragon - F313638 7

transfer to Mexico in the amount of $250 to $280 every

eight days.  However, no receipts were provided.  Elias

acknowledged that at the time the money was sent he was

provided a receipt for the transaction, but he did not

know what happened to them.  He stated that when his

brother died, he went by his residence, collected

personal effects and found no receipts.  Elias testified

that each time the money was sent to Mexico to their

parents, that he took the decedent to get the money

order because he did not read or write and needed help

completing it.  He also testified that each time the

decedent would telephone his parents to find out if the

money arrived and that the receipts were then destroyed. 

The decedent’s mother and father also

testified that the decedent would send the money on a

regular basis, but they had no documentation or receipt

because they were all allegedly destroyed by rain. 

In my opinion, there is no proof that this

money was actually remitted to the decedent's family in

Mexico.  All of these witnesses are interested parties. 

Uncorroborated testimony of an interested party is

always considered to be controverted. This rule also

applies to a non-party witness whose testimony might be

biased. Burnett v. Philadelphia Life Ins. Co., 81 Ark.

App. 300, 101 S.W.3d 843 (2003). It is not arbitrary to
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choose not to credit such testimony. Id. Furthermore, a

witness’s close familial relationship to a party has

been held to demonstrate a sufficient possibility of

bias so as to treat the witness’s testimony as disputed,

see Sykes v. Carmack, 211 Ark. 828, 202 S.W.2d 761

(1947), and the testimony of an interested party is

taken as disputed as a matter of law whether offered on

his own behalf or on the behalf of another interested

party. Knoles v. Salazar, 298 Ark. 281, 766 S.W.2d 613

(1989).  There is absolutely no evidence in the record

other than the self-serving testimony the decedent's

parents and brother that the decedent actually sent

money to them.  There is no documentation, not even one

receipt.  There is no proof that the money was

transferred at all to the family.  In White Oak

Construction Co. v. Alberto Olvera (Deceased) & Death

and Permanent Total Disability Trust Fund, 2011 Ark.

App. 682, the parents were able to support their claim

because they had receipts for some of the money orders

and wire transfers that were made.  There were records

that were made by the mother that noted dates and the

amounts remitted.  In this case, there is absolutely no

evidence whatsoever that indicates when the money was

sent and the amounts other that the self-serving

testimony of the parties. 
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Therefore, after considering all the evidence,

I cannot find the decedent's mother is entitled to

benefits.   Accordingly, I must respectfully dissent from

the majority’s award of benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


