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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F612649, F800187

BRYAN K. MILLIGAN, EMPLOYEE  CLAIMANT

INDEPENDENCE COUNTY JUDGE, EMPLOYER RESPONDENT NO. 1

ASSOCIATIONS OF AR COUNTIES RISK 
MANAGEMENT SERVICES, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED FEBRUARY 16, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S. "RICK"
SPENCER, Attorney at Law,, Arkansas.

Respondents No. 1 represented by the HONORABLE GAIL O. MATTHEWS,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE CHRISTY L. KING,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed September 2, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.
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2. The stipulations set forth above are reasonable
and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is
constitutional.

4. Claimant’s Motion to Recuse is hereby denied.

5. Claimant has not proven by a preponderance of the
evidence that he is entitled to a permanent
impairment rating under the American Medical
Association, Guides to the Evaluation of Permanent
Impairment (4th ed. 1993)(hereinafter “AMA
Guides”).

6. Claimant has not proven by a preponderance of the
evidence that he is entitled to wage loss
disability benefits.

7. Claimant has not proven by a preponderance of the
evidence that he is permanently and totally
disabled.

8. Claimant has proven by a preponderance of the
evidence that he is entitled to prescription pain
medication and muscle relaxants at the expense of
Respondents No. 1, that these medications are
reasonable and necessary for the treatment of his
compensable injuries.

9. Claimant has not proven by a preponderance of the
evidence that he is entitled to a controverted
attorney’s fee under Ark. Code Ann. § 11-9-715
(Repl. 2002).

10. Respondents No. 1 have not proven by a
preponderance of the evidence that they are
entitled to an offset under Ark. Code Ann. § 11-9-
506 (Repl. 2002) concerning unemployment benefits
received by Claimant.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a
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preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING & DISSENTING OPINION

I must respectfully concur, in part, and dissent, in

part, from the majority opinion.  After a de novo review of the

record, I find that the claimant is entitled to a 7% impairment

rating, and I would award 50% wage-loss disability; therefore, I

dissent on these issues.  I agree that the claimant is entitled

to additional pain medication, and I specifically concur on this

issue.
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HISTORY

The claimant worked for the respondent for 19½ years

driving trucks for the recycling and garbage departments.  The

first back injury relevant to this case occurred on November 13,

2006, when the claimant was slinging sacks of recyclables into a

bin.  The day following the injury, the claimant saw his family

physician, Dr. J. R. Baker.  The physician noted the chief

complaint as, “picked up recycle bin and felt like he was hit in

the belt line, can’t sit or stand.”  The claimant had stated that

the pain brought him to his knees and that his back was hurting

constantly since.  Dr. Baker took the claimant off work for the

next six days and stated that the treatment plan options included

evaluation by Dr. Bruce Safman or referral for chronic pain.

On November 20, 2006, the claimant’s complaints were

summarized by Dr. Baker with the following:

“This crap has been going on for
years”, “getting really hard to
deal with”.  Since 11/14, the
longer I sit then the more it
hurts, does decrease with leaning
forward also standing “all makes me
feel compressed”, “Driving hurts
down left butt and left leg, hurts
both sides of lower back”, “spent
last 48 hours in bed with pillow
between my legs”, “catches - hurts
me sick to my stomach”.

On a visit of December 1, 2006, the claimant reported

he was “starting to get better”, but that low back pain that was
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shooting into the left leg and buttock remained.  Due to

continued pain, Dr. Baker took the claimant off work for the next

ten days.  At this time, the claimant underwent physical therapy.

The claimant stated that the first round resulted in slight

improvement, while the second only made his pain and limitations

much worse.  Dr. Baker then proceeded with his treatment plan and

referred the claimant to Dr. Bruce Safman; treatment with Dr.

Safman began on December 8, 2006.

Dr. Safman ordered an MRI, which was performed on

December 27, 2006.  The conclusion, provided by Dr. Richard

Rolfes, stated the following:

Mild disc bulge with endplate
spondylosis at the L4-L5 level
resulting in mild central canal
stenosis and mild biforaminal
narrowing with gentle abutment of
the exiting L4 nerve roots
bilaterally.  No leftward disc
protrusion or extrusion noted.

On December 29, 2006, Dr. Safman reviewed these results

and, despite them, stated his conclusion that the claimant’s back

pain was subjective, as he could identify no objective pathology. 

He stated there was no basis for a disability rating and

announced the claimant to be at maximum medical improvement.

The claimant then exercised his right to a one-time

change of physician to Dr. Rebecca Barrett-Tuck, who he first

visited on July 29, 2007.  Dr. Barrett-Tuck stated:
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Physical examination is of a well-
developed, well-nourished pleasant
man who is alert, appropriate,
pleasant, and cooperative.  He is a
bit overweight at 250 pounds
carrying most of his weight in the
abdominal area.  Examination of the
back shows a hyperlordotic curve. 
He is mildly tender in the lumbar
region.  Straight leg raise exam is
positive on the left at 45 degrees
and negative on the right.  Tone
and bulk are normal.  Reflexes are
2+ and symmetrical, and strength is
intact.  He does not have any
definite sensory loss.

Tests
MRI of the lumbar spine was done
about a year ago.  This does show a
congenitally small canal as well as
some degree of disk bulging,
particularly at 4-5.  There are no
definite ruptures; however, even a
small rupture with a congenitally
small canal sometimes can result in
significant symptoms.  This
gentleman has had persistent pain
for two years now.  He continues to
work despite his pain and the
description of the pain is
radicular in nature.  It is my
opinion that it is reasonable to
proceed with a myelogram and post-
myelogram CT scan as this study may
show a compression that is not
appreciated on the MRI.

Plan
Myelogram and post-myelogram CT
scan of the lumbar spine.  I will
see Mr. Milligan back thereafter.

The CT scan of the lumbar spine was performed on

September 26, 2007, and resulted in the impression of mild
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degenerative changes at L4-L5 and L5-S1 and some facet

arthropathy.  The lumbar myelogram of the same date found a mild

posterior disc bulge at L4-L5 with no other abnormalities.

The claimant returned to Dr. Barrett-Tuck on October

10, 2007, with the results of the above tests.  Dr. Barrett-Tuck

determined that the claimant was not a surgical candidate and

that he should seek pain management to consider a spinal cord

stimulator versus nerve blocks.  The claimant then had block

injections, which aggravated his pain.

The second injury occurred on January 2, 2008.  At that

time, the claimant was leaning over, trying to pick up a piece of

cardboard lying underneath a recycling bin, when he stepped on

the piece of cardboard and began sliding into a ditch.  When he

tried to catch himself to keep from falling, he felt a stabbing

back pain.  Following this injury, the claimant was sent by the

respondent to Dr. Lackey Moody.

Upon the first visit with Dr. Moody on January 3, 2008,

the claimant was prescribed and continues to be prescribed

Hydrocodone and Flexeril.  The physician’s description of the

injury read, “Stepped on cardboard and slipped - tried to catch

himself and felt sharp burning pain L hip and down L leg.”  The

claimant’s symptoms consisted of weakness, stiffness, arthralgia,

and back pain.  Dr. Moody took the claimant off work from that

date and, ultimately, through the 28th of that month.  Return
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visits that month to Dr. Moody showed little improvement from

symptoms.

An MRI was performed at the request of Dr. Moody on

January 10, 2008.  The impression read: “Minimal disc bulge at

L3-4, L4-5, and L5-S1 levels is noted.  This does not

significantly indent the dural sac on existing nerve roots and no

focal disk herniation is seen.”

The claimant then saw pain management physician, Dr.

Shazia Siddiqui, on February 12, 2008.  Dr. Siddiqui stated:

The patient is a 44 year-old
gentleman with a history of back
pain since October 2005.  This was
a work related injury.  He was
picking up garbage and it started
hurting and this has gone off and
on since then.  He saw Dr. Safman
who okayed him for work in 2006 and
he has been working earlier this
year in January 2008.  Since
January 2008 he has had an
aggravation of his low back pain
which is more on the left side than
the right with radiation to the
left leg associated with occasional
numbness, tingling, and weakness of
the left leg . . . The pain
radiates from the lower back to the
back of the thigh up to the knee .
. . At its worst the pain is 10 out
of 10, at its best is 5 out of 10. 
It is a constant deep aching pain
which intermittently turns into a
sharp, stabbing, burning, tingling
pain aggravated by sitting,
standing, walking, lifting and
bending especially aggravates the
pain.  Relieving factors are laying
on the side with a pillow between
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the knees.  Medications do not
really help . . . 

Dr. Siddiqui administered a thorough physical examination and

review of the claimant’s MRIs.  Her assessment was - 1) chronic

pain syndrome, 2) lumbosacral spondylosis, and 3) lumbar disc

displacement.  Her treatment plan called for Cymbalta and lumbar

epidural steroid injections at L3 and L4.  As mentioned above,

however, the claimant found that these injections only aggravated

his pain.

The claimant was sent for a functional capacity

evaluation on May 13, 2008.  He gave a consistent and reliable

effort and was found capable of light work.

PERMANENT IMPAIRMENT

Permanent impairment, which is usually a medical

condition, is any permanent functional or anatomical loss

remaining after the healing period has been reached.  Ouachita

Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Also,

in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863

(1968), the Arkansas Supreme Court held that physical functional

loss may best be measured through physical examination by

competent medical specialists.  The Commission must first

evaluate the medical evidence and determine if the permanent

impairment is supported by objective measurable findings.  Reader

v. Rheem Mfg. Co., 38 Ark. App. 248, 832 S.W.2d 505 (1992).  Ark.
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Code Ann. §11-9-704(c)(1)(B)(Repl. 1996) states that “any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded

upon a determination that the compensable injury was the major

cause of the impairment, Ark. Code Ann. §11-9-102(5)(F)(ii)(Repl.

1996).

There are two MRI’s at issue in this case, both of

which show objective evidence of injury.  The first MRI, taken on

December 27, 2006, showed:

Mild disc bulge with endplate spondylosis at
the L4-L5 level resulting in mild central
canal stenosis and mild biforaminal narrowing
with gentle abutment of the exiting L4 nerve
roots bilaterally.  No leftward disc
protrusion or extrusion noted.

The second MRI, taken on January 10, 2008 showed:

“Minimal disc bulge at L3-4, L4-5, and L5-S1 levels is noted. 

This does not significantly indent the dural sac on existing

nerve roots and no focal disk herniation is seen.”

As both MRI’s were taken in direct response to

accidents occurring at work, the major cause requirement is

satisfied.  These are compensable injuries and have never been

treated otherwise.  As there is objective evidence of the

injuries, the Full Commission has the duty to assess the evidence

in conjunction with the AMA Guides to the Evaluation of Permanent
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Impairment (4th ed. 1993) to determine if the claimant is

entitled to a permanent impairment rating.  Table 75 calls for a

5% rating for “Unoperated on, stable, with medically documented

injury, pain, and rigidity associated with none to minimal

degenerative changes” on MRI.  This is an appropriate impairment

rating for the claimant’s L3-4 disc injury, which appears for the

first time on this MRI.  As for the discs involved in both MRIs,

Table 75 calls for an additional 1% per level for a total

impairment rating of 7%.

WAGE LOSS

          Pursuant to Ark. Code Ann. §11-9-522(b)(1), the

Commission has the authority to increase a claimant’s disability

rating when a claimant has been assigned an anatomical impairment

rating to the body as a whole.  See Lee V. Alcoa Extrusion, Inc.,

89 Ark. App. 228, 201 S.W.3d 449 (2005).  The wage-loss factor is

the extent to which a compensable injury has affected the

claimant's ability to earn a livelihood.  Id.  In determining

wage-loss disability, the Commission may take into consideration

such factors as the claimant’s age, education, work experience,

and other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. §11-9-522 (b) (1).  Such other

matters include motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Edens, 233

Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess,
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10 Ark. App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App.

130, 923 S.W.2d 886 (1996).

Here, the claimant is 47.  He is a high school

graduate.  He has a 7% permanent impairment rating and takes pain

medication.  He worked for the employer as a “slinger” for 19½

years.  Therefore, his relevant work history is in the Heavy

category.  His valid functional capacity evaluation shows that he

is now only capable of working in the Light category.  Based on

the claimant’s age, education, and work experience, I find that

he is entitled to 50% wage-loss disability.

For the aforementioned reasons, I must concur, in part,

and dissent, in part, from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


