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OPINION AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed January 18,

2012.  The administrative law judge found that the claimant

proved he sustained a compensable neck injury in addition to

the stipulated compensable injury to the claimant’s left

shoulder.  The administrative law judge found that the

claimant sustained a permanent anatomical impairment for the
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neck injury but that the claimant did not sustain any

permanent impairment for the shoulder injury.  The

administrative law judge found that the claimant sustained

wage-loss disability in the amount of 15%.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he sustained

a compensable neck injury, for which the claimant sustained

a 4% permanent anatomical impairment.  The Full Commission

finds that the claimant did not sustain a permanent

anatomical impairment rating for his shoulder injury.  We

find that the claimant sustained wage-loss disability in the

amount of 15%.  

I.  HISTORY

Erik Mikles, age 41, testified that he attended school

through the 11th grade and then obtained a GED.  Mr. Mikles

testified that his employment history involved primarily

manual labor:  “I’ve been a brick mason.  Of course run

heavy equipment most of my life is what I’ve done.  I’ve

worked in a few factories.”  The claimant’s testimony

indicated that he began working as a heavy equipment

operator for Logan County in about 2009: “I operated
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everything they had, just dozers, track hoes, backhoes, but

mainly I was a dozer operator.”      

The parties stipulated that the claimant sustained a

compensable injury to his left shoulder.  The claimant

testified, “I was operating a bulldozer....I was pushing

dirt off the top of this hill trying to level it out some

and I got up to the edge and put the dozer in reverse to

back, back up the hill and the dozer hung in drive.  It

wouldn’t go in reverse and it tipped over the edge of it and

when I went off of it I hit the bottom and that’s when the

injuries [happened].  I’s trying to hang on to the dozer is

when I tore my shoulder and stuff loose....It instantly felt

like my whole left arm [and] shoulder up into my neck was

just on fire, just burning sensation.”

The claimant testified that he began feeling muscle

spasms “almost immediately” after the accident.  The

claimant testified on cross-examination that the muscle

spasms were “In my shoulder blade, shoulder, and shoulder

blade area and up and down my spinal column in my shoulder

and up into my neck..”  The claimant was treated at

Booneville Community Hospital on July 20, 2010: “Hurt L

shoulder/neck on bulldozer @ work on 7/13/10.  Cont. to
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having burning to ant./post. L shoulder area that radiates

to L neck.”  The record contains a Medical Imaging

Consultation dated July 20, 2010:

HISTORY: Bulldozer accident.

LEFT SHOULDER, TWO VIEWS: No fractures or
dislocations are demonstrated.  No arthritic
changes are present.

CERVICAL SPINE, FIVE VIEWS: Good alignment on the
lateral view with minimal rightward curvature on
the frontal view.  No fracture, subluxation or
prevertebral soft tissue swelling.

IMPRESSION

LEFT SHOULDER: No significant abnormality.

CERVICAL SPINE: Mild curvature abnormality which
could be due to muscle spasm.  No fracture seen.  

The claimant began treating with Dr. John H. Harp on

August 18, 2010:

Eric is a 39-year-old right-hand dominant heavy
equipment operator for the Logan County Road
Department.  He was injured on the job on
07/13/2010 while driving a dozer.  They had dug a
pit and he was on an embankment above the pit,
addressing the sides, when he was driving the
dozer towards the edge of the embankment and the
dozer got hung in neutral.  He was unable to
stop it and it lunged forward, suddenly stopping
several feet below.  He was holding onto the
controls, levers, and gearshift with his arm when
he felt a pop in his left shoulder.  He has had
persistent anterior shoulder pain since then....
He has been evaluated by an emergency room doctor
and placed on pain medication.  He has been unable
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to return to work because of his continued
shoulder pain.

PAST MEDICAL HISTORY AND REVIEW OF SYSTEMS:
Positive for back problems.  He denies a previous
neck injury or neck surgery.  

PAST SURGICAL HISTORY: Lumbar surgery in 1995....

IMAGING STUDIES: X-rays were ordered and performed
today, which show a type II acromion with minimal
acromioclavicular changes.

  
Dr. Harp assessed “SLAP lesion versus a rotator cuff

tear.  PLAN: We will proceed with an MRI arthrogram.”  Dr.

Harp noted on August 30, 2010, “Eric Mikles returns today

for follow up of his left shoulder MRI.  This arthrogram

showed no SLAP lesion.  I reviewed this.  There is no

rotator cuff tear.  He continues to be symptomatic so we

will start him on physical therapy for strengthening and

range of motion.”  

The claimant followed up with Dr. Harp on September 27,

2010: “Cervical spine x-rays ordered and performed today

were unremarkable.  ASSESSMENT: Possible herniated disc,

cervical spine.  PLAN: 1.  Proceed with MRI of the cervical

spine.  His Workers’ Compensation will have to authorize

this....If the cervical spine is negative for pathology that

correlates with his symptoms, we will likely consider
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shoulder arthroscopy as he continues to be very symptomatic

2 ½ months out from his injury.”  

Dr. Harp noted on October 20, 2010, “His C-spine MRI

showed no neuroforaminal impingement or other radicular

source of his neck pain so this is most likely due to neck

spasms and should respond to nonsurgical-type treatment such

as muscle relaxers and physical therapy.  Regarding his left

shoulder, his symptoms continue.  He has burning pain in the

lateral aspect of his shoulder....My recommendation is

shoulder arthroscopy....PLAN: We will proceed with

scheduling surgery and confirming pre-certification process

through his workman’s compensation carrier.”  Dr. Harp wrote

a prescription for Flexeril “TID prn spasm/neck pain.”

Dr. Harp performed a surgical procedure on November 11,

2010: “1.  Left shoulder arthroscopy and limited

debridement.  2.  Arthroscopic anterior capsulorrhaphy.  3. 

Arthroscopic subacromial decompression.  4.  Open biceps

tenodesis.”  The post-operative diagnosis was “Superior

labral anterior and posterior lesion with anterior

instability.”  The claimant testified that surgery “greatly

improved my shoulder mobility, you know, in movement in my

shoulder and the pain in my immediate shoulder.  It did help
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that, but as far as in my shoulder blade and back area and

up into the back, no.”  Dr. Harp provided follow-up

treatment after surgery, and a physical therapist reported

“excellent” effort on January 28, 2011 and March 4, 2011. 

The claimant testified, however, that he did not benefit

from physical therapy.  

The record indicates that the respondent-carrier

arranged a consultation for the claimant with a

neurosurgeon, Dr. Brad A. Thomas.  Dr. Thomas examined the

claimant on March 7, 2011 and noted that the claimant “hurt

his neck and left shoulder” in the July 13, 2010 bulldozer

accident.  Dr. Thomas assessed the following: “At this

point, I am going to place him on light-duty, recommend pain

management and have him follow up in six weeks to see how

pain management is helping....I do not see any indications

for surgery and, at this point, would recommend chronic pain

management.”      

The claimant followed up with Dr. Harp on March 9,

2011: “At this point, I think he can return to work

regarding his left shoulder with no heavy lifting greater

than 10 pounds with his left shoulder....Patient also has

another claim from the same injury regarding neck
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problems....I would probably send him to Dr. Pulliam at

Mercy Neurosurgery.  All questions are answered and he will

return to see me in 6 weeks.  I anticipate him returning to

full duty regarding his left shoulder on or around that

time.  He may not have full range of motion so there will

likely be some impairment due to his shoulder.”  

Dr. John H. Pulliam examined the claimant on April 4,

2011:

Mr. Mikles is a 40-year-old white male who is
referred by his Workman’s Compensation adjustor
for a patient requested second opinion.  The
patient has been treated for a work-related
injury, with this date of injury being 7-13-10. 
This occurred while the patient was working on the
dozer.  He began having neck and left shoulder
pain....

X-RAYS: I have reviewed the patient’s previous
radiographic studies of the neck.  First, a
cervical spine series was obtained at Cooper
Clinic on 9-27-10.  This reveals normal alignment. 
There is no evidence of fracture.  There is noted
to be mild decrease in interspace heights from C2
through C6.  The patient’s MRI of the cervical
spine obtained at Cooper Clinic on September 30th,
2010 was also reviewed.  This once again is
essentially a normal study beyond mild
degenerative disc changes essentially throughout. 
There is absolutely no disc bulging.  There is
no disc herniation.  No canal stenosis is seen. 
Normal alignment of the spine is noted.  

ASSESSMENT: Mr. Mikles’ complaints are most
consistent with fibromyalgia.  This is diffuse
pain in the cervical paraspinous musculature,
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trapezius musculature, and intrascapular
musculature as well.  There is absolutely no
radicular finding.  The patient’s MRI of the
cervical spine is essentially normal with only
very mild degenerative changes throughout.  As I
have discussed with the patient, there is nothing
on this MRI to suggest acute injury.  Obviously,
with a normal MRI of the cervical spine, surgical
intervention is not indicated.  

At this juncture we have had a lengthy discussion
in regards to treatment of what is now a somewhat
chronic neck pain situation.  Whether or not he is
given the diagnosis of fibromyalgia is simply
somatic in nature.  In any event, his treatment
should be directed along those lines. 
Unfortunately, the patient has had little to no
treatment for this.  Certainly, with the degree of
neck pain he is having, it would be unrealistic
for Mr. Mikles to return to work at this time.  

PLAN:
3.  At this juncture I have emphatically discussed
with Mr. Mikles that surgical intervention is not
a consideration whatsoever.
4.  I have advised Mr. Mikles that he should
undergo treatment of fibromyalgia-like neck pain
either through the treatment by a physical
medicine and rehabilitation physician or a pain
clinic....

Dr. Harp reported on April 20, 2011:

Eric Mikles returns today regarding his left
shoulder.  His forward flexion is approximately
170 degrees, external rotation to 80 degrees. 
Rotator cuff strength appears to be normal.  
At this point, I do not perceive any residual
impairment.  I believe he is at MMI regarding his
left shoulder.  Regarding his continued neck
symptoms, they are being treated through pain
management as he has been diagnosed with
fibromyalgia from a second opinion from Dr.
Pulliam.  He will return to see me on a p.r.n.
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basis only.  I issued a note today for him to
return to work without restrictions regarding his
left shoulder on April 21st.  

The respondent-carrier referred the claimant for

treatment with Dr. Pranitha R. Nallu.  Dr. Nallu’s

impression/diagnosis on May 4, 2011 was “Chronic cervical,

neck pain secondary to cervical myofascial pain syndrome,

trigger points....As Mr. Mikles has had side effects of

extreme drowsiness with Flexeril we have asked him to

discontinue his Flexeril and we will initiate Robaxin 500

mg, 1 pill twice daily for his myofascial pain elements.” 

Dr. Nallu’s treatment plan included use of a TENS unit and a

series of trigger point injections.  Dr. Nallu performed

trigger point injections on May 11, 2011 and May 18, 2011.  

Dr. Thomas informed the respondent-carrier on May 25,

2011, “At this point, I see no surgical issues.  I am going

to place him at MMI per my perspective and allow Dr. Nallu

to continue treating him and place him at an official MMI

and impairment rating from her standpoint.  He is going to

follow up with me on an as needed basis.”  

Dr. Nallu performed a trigger point injection on May

25, 2011 and stated, “5.  In regards to his work status I

have advised him to return to light duty with class III
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limitations.”  A Systemedic Review Update Report on May 31,

2011 advised that no light duty was available with the

respondent-employer.    

Dr. Nallu reported in part on June 22, 2011:

Patient states he has had overall minimal benefit
with the recent trigger point injections and he
states he has had benefits with the muscle
relaxants as well as the pain medications;
however, he states that he is not pain free....I
have also recommended a physical therapy program
after the injections, however, he has expressed to
me that he has not received much benefit in the
past.  He continues to use a TENS unit with
benefits....Based on the physical exam and with
the treatment so far the future plan of care will
be to continue trigger point injections as needed
every 3-4 months and to consider a physical
therapy program in future as needed.  Otherwise he
is considered MMI in the area of my treatment and
he will be continued with medication management
for pain....In regards to his impairment rating
based on today’s PE as well as per the Guides to
the evaluation of Permanent impairment rating, 4th

edition published by the AMA the patient would be
classified under DRE Cervicothoracic category 2:
Minor impairment and would consider him as 5%
whole person impairment.  Regarding his work
status we will continue him on Class 3
restrictions for his left upper extremity and
no restrictions of the right upper extremity.  And
to further determine the work status I would
recommend a Functional capacity evaluation to
determine his limitations for his job
requirements.

  
Dr. Nallu’s diagnosis was Cervicalgia and Myofascial

pain syndrome.  

The claimant testified on direct examination:
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Q.  Are you currently employed?

A.  No.  

Q.  What happened to your job with Logan County?

A.  I was terminated.

Q.  Why?

A.  Because I was - I filed for unemployment.  

Q.  Well, why did you file for unemployment?

A.  Because I was getting hungry.  The Workman’s
Comp had shut off all my benefits.

Q.  So Workers’ Comp cut you off?

A.  Yes.  

Q.  And were you still on restrictive duty at that
point?

A.  Yes.

Q.  Did Logan County offer to put you back to work
on restricted duty at any point since you got
hurt?  You got hurt back in July over a year ago.

A.  Right.

Q.  Has there been any point that Logan County
offered you restricted duty work?

A.  They told me they do not offer light duty or
restricted duty work.

Q.  Okay, so the answer to my question is what?

A.  No.  
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Q.  Do you know of anywhere that - that has got a
job that you’d be able to do in your present
physical condition?

A.  No.

Q.  Are you getting better, getting worse, staying
about the same, do you think?

A.  It’s probably about the same.  I don’t see it
getting worse or better.

A pre-hearing order was filed on August 25, 2011.  The

claimant contended that he sustained a compensable injury to

his cervical spine on July 13, 2010, and that he had a 5%

whole-body impairment in regard to his cervical spine.  The

claimant contended that he had “a permanent impairment in

regard to his left shoulder because he underwent an

acromiplasty (sic) on November 11, 2010, and the Fourth

Edition to the AMA Guides to Evaluation of Permanent

Impairment, Table 27, page 61, dictates that the claimant

receive a permanent impairment because of the surgical

procedure that he underwent.  The claimant contends that the

Commission has a statutory obligation to utilize the Fourth

Edition of the AMA Guides in determining permanent

impairment regardless of what the treating physician

opines.”  The claimant contended that he was entitled to

wage-loss disability over and above the impairment ratings.  
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The respondents contended that the claimant “did not

injure his cervical spine.  There are no objective medical

findings of a cervical injury.  The PPD rating is based on

pain and range of motion and is not valid.  There is no

rating for the shoulder.  A shoulder surgery was performed

even though an MRI arthrogram showed no pathology.  The

operative report indicates there were no abnormalities so

there should be no rating.”  

The parties agreed to litigate the following issues:

1.  Compensability of the cervical spine injury.
2.  Permanent impairment regarding the cervical
spine.
3.  Permanent impairment regarding the left
shoulder.
4.  Wage loss disability. 
5.  Attorney’s fees.  

A hearing was held on October 20, 2011.  The claimant

testified that he did not believe he could return to manual

labor employment: “I don’t think I could handle it on a day-

to-day basis to try to do that physical of work right now. 

The pain in my back and I don’t think I could do it.”  The

claimant testified that the shoulder injury prevented him

from lifting more than 10-15 pounds.  The claimant testified

that he was physically unable to perform overhead work,

brick laying, or heavy equipment operation.  
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  An administrative law judge filed an opinion on January

18, 2012.  The administrative law judge found that the

claimant proved he sustained a compensable neck injury, for

which the claimant was entitled to a 5% anatomical

impairment rating.  The administrative law judge found that

the claimant did not sustain any permanent anatomical

impairment for his right shoulder injury.  The

administrative law judge found that the claimant sustained

wage-loss disability in the amount of 15%.  

The respondents appeal to the Full Commission and the

claimant cross-appeals.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2002) provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  Objective findings are those

findings which cannot come under the voluntary control of
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the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance of

the evidence that he sustained a compensable cervical or

neck injury in July 2010 while employed by the respondent.” 

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury to his neck.  The parties stipulated that

the claimant sustained a compensable injury to his left

shoulder.  The claimant testified that he was involved in a

work-related accident while operating a bulldozer for the

respondents.  The claimant testified that the tractor

“tipped over the edge” of a hill and that he felt a tear and

burning sensation in his left shoulder and neck.  The
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claimant testified that he immediately began feeling muscle

spasms.  A hospital note on July 20, 2010 indicated that the

claimant injured his left shoulder and neck in a bulldozer

accident occurring July 13, 2010.  Medical imaging of the

claimant’s cervical spine on July 20, 2010 showed “Mild

curvature abnormality which could be due to muscle spasm.” 

The evidence in the present matter demonstrates that the

mild curvature abnormality shown on July 20, 2010 was an

objective medical finding which could not come under the

claimant’s voluntary control. 

Dr. Harp opined in October 2010 that the source of the

claimant’s neck pain was “most likely due to muscle spasms.” 

Dr. Harp prescribed Flexeril three times daily as needed for

muscle spasms and neck pain.  A physician’s prescription of

Flexeril for muscle spasms is sufficient to establish

objective findings of injury.  Denning v. Wal-Mart

Associates, 2009 Ark. App. 842, citing Fred’s Inc. v.

Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005).  We also

note that the medical findings of Dr. Thomas and Dr. Pulliam

both corroborated the claimant’s contention that he injured

his neck in a work-related accident on July 13, 2010.  
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The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he sustained

an accidental injury which caused physical harm to the

claimant’s neck.  The claimant proved that the accidental

injury arose out of and in the course of employment,

required medical services, and resulted in disability.  The

claimant proved that the injury was caused by a specific

incident and was identifiable by time and place of

occurrence on or about July 13, 2010.  The claimant

established a compensable injury to his neck by medical

evidence supported by objective findings not within the

claimant’s voluntary control.  These objective medical

findings include the rightward curvature in the claimant’s

cervical spine demonstrated on post-accident medical

imaging, and Dr. Harp’s prescription of Flexeril for muscle

spasm in the claimant’s neck.  

B.  Anatomical Impairment

“Permanent impairment” has been defined as any

permanent functional or anatomical loss remaining after the

healing period has ended.  Excelsior Hotel v. Squires, 83

Ark. App. 26, 115 S.W.3d 823 (2003), citing Johnson v.
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General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994). 

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(4)(F)(ii)(a)(Repl. 2002).  “Major cause” means more

than fifty percent (50%) of the cause, and a finding of

major cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14)(Repl. 2002).

The Commission has adopted the Guides to the Evaluation

of Permanent Impairment (4th ed. 1993) to be used in

assessing anatomical impairment.  See Workers’ Compensation

Commission Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl.

2002).  Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings.  Ark. Code Ann. §11-

9-704(c)(1)(B)(Repl. 2002).  

1.  Neck

An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance of

the evidence that he suffered permanent physical disability

in the form of an anatomical impairment to his cervical
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spine of 5 percent to the whole person.”  The Full

Commission finds that the claimant proved by a preponderance

of the evidence that he sustained permanent anatomical

impairment in the amount of 4%.  We have determined that the

claimant proved he sustained a compensable injury to his

neck on or about July 13, 2010.  The claimant treated with

Dr. Thomas, Dr. Pulliam, and Dr. Nallu.  Dr. Thomas reported

on May 25, 2011, “I see no surgical issues.  I am going to

place him at MMI per my perspective and allow Dr. Nallu to

continue treating him and place him at official MMI and

impairment rating from her standpoint.”  

Dr. Nallu subsequently assigned the claimant a 5%

whole-person impairment rating.  Dr. Nallu based the 4%

rating on “DRE Cervicothoracic Category II: Minor

Impairment.”  DRE Cervicothoracic Category II is found in

the Fourth Edition of the Guides at page 3/104. 

Verification of Cervicothoracic Category II is described in

part as including “intermittent or continuous muscle

guarding observed by a physician.”  No physician in the

present matter observed or reported any muscle guarding. 

Nevertheless, the Commission may assess its own impairment

rating rather than rely solely on our determination of the
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validity of a rating assigned by a physician.  Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).  We find

that the appropriate section of the Guides from which to

assess a permanent anatomical impairment is found at Table

75, page 3/113.  Table 75, Section II assigns a 4% whole-

person impairment for an unoperated-on cervical disk with a

medically documented injury and none to minimal degenerative

changes.  In the present matter, the condition of the

claimant’s cervical spine is non-surgical but there is a

medically-documented injury.  Dr. Pulliam reported that an

MRI of the claimant’s cervical spine showed “only very mild

degenerative changes.”  We have determined that the claimant

established a compensable injury to his neck with medical

evidence supported by objective findings, so there are

objective medical findings supporting a permanent anatomical

impairment.  Singleton v. City of Pine Bluff, 97 Ark. App.

59, 244 S.W.3d 709 (2006).  

The Full Commission finds that the instant claimant

proved he sustained a permanent anatomical impairment to his

cervical spine in the amount of 4%.
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2.  Shoulder

An administrative law judge found in the present

matter, “4.  The claimant has failed to prove by a

preponderance of the evidence that he suffered any permanent

physical disability in the form of an anatomical impairment

rating regarding his left shoulder.”  The Full Commission

finds that the claimant did not prove he sustained a

permanent anatomical impairment to his left shoulder.  The

parties stipulated that the claimant sustained a compensable

injury to his left shoulder.  The claimant subsequently

began treating with Dr. Harp.  Dr. Harp performed surgery on

November 11, 2010: “1.  Left shoulder arthroscopy and

limited debridement.  2.  Arthroscopic anterior

capsulorraphy.  3.  Arthroscopic subacromial decompression. 

4.  Open biceps tenodesis.”  The post-operative diagnosis

was “Superior labral anterior and posterior lesion with

anterior instability.”  

Dr. Harp reported on March 9, 2011 that he anticipated

eventually releasing the claimant to full duty and stated,

“He may not have full range of motion so there will likely

be some impairment due to his shoulder.”  However, Dr. Harp

opined on April 20, 2011, “At this point, I do not perceive
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any residual impairment.  I believe he is at MMI regarding

his left shoulder....I issued a note today for him to return

to work without restrictions regarding his left shoulder on

April 21st.”  

The claimant contends on appeal that Dr. Harp did not

properly evaluate the permanent condition of the claimant’s

left shoulder.  The claimant asserts that he is entitled to

a 25% impairment to the upper extremity based on Table 18 of

the Guides at page 3/58.  The claimant states that he is

entitled to a permanent impairment based on Table 24 of the

Guides at page 3/60.  The claimant also asserts that he is

entitled to a permanent impairment based on Table 27, page

3/61, for a resection of the distal clavicle.  

The Commission has the authority to accept or reject a

medical opinion and the authority to determine its probative

value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002).  In the present matter, the Full

Commission attaches significant probative value to Dr.

Harp’s opinion that the claimant did not sustain a permanent

anatomical impairment for his compensable left shoulder

injury.  Dr. Harp did not opine that the claimant had

sustained a permanent impairment to the acromioclavicular
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joint as described by Table 18 of the Guides.  Dr. Harp did

not opine that the claimant had sustained a permanent

impairment for joint mediolaterl instability based on Table

24.  Additionally, Dr. Harp did not perform a resection

arthroplasty, from which the Guides assign permanent

impairment in accordance with Table 27.  Dr. Harp did not

find that the claimant was entitled to any percentage of

permanent impairment based on the operative notes referred

to by the claimant.  We affirm the administrative law

judge’s opinion that the claimant did not prove he sustained

any permanent anatomical impairment for his right shoulder.  

C.  Wage Loss

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Logan County v. McDonald, 90 Ark. App.

409, 206 S.W.3d 258 (2005).  In considering claims for

permanent partial disability benefits exceeding the

claimant’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as

the employee’s age, education, work experience, and other
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matters reasonably expected to affect his future earning

capacity.  Ark. Code Ann. §11-9-522(b)(1)(Repl. 2002).  

An administrative law judge found in the present

matter, “5.  The claimant has proven by a preponderance of

the evidence that he suffered permanent partial functional

disability in the form of wage loss regarding his cervical

spine in an amount that would be equal to a 15 percent

anatomical impairment to the body as a whole.”  The Full

Commission finds that the claimant proved he sustained wage-

loss disability in the amount of 15%.  The claimant is only

age 41 and has a GED.  The claimant’s work history has

included primarily manual labor, and the claimant was

working as a heavy equipment operator for the respondent-

employer at the time of a work-related accidental injury

occurring on or about July 13, 2010.  The claimant sustained

compensable injuries to his neck and left shoulder.  Dr.

Harp eventually performed left shoulder surgery, and the

Commission has determined that the claimant did not prove he

sustained a permanent anatomical impairment for his left

shoulder injury.  Dr. Harp released the claimant to return

to work without restrictions regarding his left shoulder on

April 21, 2011.    
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The claimant treated for his compensable neck injury

with Dr. Thomas, Dr. Pulliam, and Dr. Nallu.  Dr. Thomas

stated on May 25, 2011 that the claimant had reached maximum

medical improvement for his neck injury.  Dr. Nallu released

the claimant to return to light-duty work with “Class III

limitations” on May 25, 2011.  Dr. Nallu did not explain the

parameters of Class III limitations.  Dr. Nallu recommended

a Functional Capacity Evaluation, which was not carried out. 

The record before the Commission shows that light work duty

was not available with the respondent-employer.  The

claimant testified that his employment with the respondents

had in fact been terminated.  The claimant testified that he

was physically unable to return to any type of manual labor

employment.  However, the record does not corroborate the

claimant’s contention that he is permanently barred from

performing any gainful employment.  We note that the

claimant is only age 41 and has a prior history of stable

employment.  Based on the claimant’s young age, the 4%

permanent anatomical impairment rating, and light-duty

restrictions, we find that the claimant proved he sustained

wage-loss disability in the amount of 15%.  
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Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he sustained

a compensable neck injury in addition to the stipulated

injury to the claimant’s left shoulder.  The claimant proved

that he sustained permanent anatomical impairment in the

amount of 4% for his compensable neck injury.  The claimant

did not prove that he sustained any percentage of permanent

anatomical impairment for his compensable shoulder injury. 

The claimant proved that he sustained wage-loss disability

in the amount of 15%.  The claimant proved that the July 13,

2010 compensable injury was the major cause of his permanent

impairment and wage-loss disability.  

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  For prevailing in part on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney dissents.
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DISSENTING OPINION

          I must respectfully dissent from the majority

finding that the claimant has proven by a preponderance of

the evidence that he sustained a compensable neck injury in

addition to the stipulated injury to the claimant’s left

shoulder.  Because I find that the claimant has failed to

prove that he sustained a compensable neck injury, I further

find that he has failed to prove that he is entitled to a 4%

permanent anatomical impairment rating and to 15% wage-loss

disability benefits for said injury.  

          It is undisputed that the claimant sustained a

left shoulder injury on July 13, 2010, while driving a

bulldozer for the respondent employer.  As a result of that

injury, the claimant underwent a left shoulder arthrogram

from which it was determined that the claimant had not

sustained a “slap tear” type lesion as previously suspected. 

An arthroscopic procedure performed by Dr. John Harp on

November 11, 2010, later confirmed that the claimant had

sustained no specific pathology that would result in a

permanent anatomical impairment rating to his left shoulder

as a result of the July 13, 2010, work-related incident. 

Therefore, on April 20, 2011, Dr. Harp opined that the

claimant had reached maximum medical improvement with regard
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to his shoulder injury, and he released the claimant from

his care with no permanent physical impairment rating

pursuant thereto.  Moreover, inasmuch as the claimant’s left

shoulder was concerned, Dr. Harp released the claimant to

return to full, unrestricted work duty.

          With regard to the claimant’s cervical complaints,

however, the record fails to establish that the claimant

sustained an injury to his neck as result of the incident

whereby he injured his shoulder.  Rather, the record clearly

indicates that the claimant suffered, and will, more likely

than not, continue to suffer from an unrelated condition.

          Although a medical imaging consultation report of

the claimant’s cervical spine dated July 20, 2010, revealed

“mild curvature abnormality” indicative of muscle spasm, no

other abnormalities of the claimant’s cervical spine were

noted on that report.  Further, upon his first examination

of the claimant on August 18, 2010, Dr. Harp opined that

while the claimant exhibited some positive signs of cervical

pain with Spurling’s test, his cervical spine range of

motion was “fair in forward flexion, extension, lateral

rotation, and sidebending.”  Likewise, on September 27,

2010, Dr. Harp noted that cervical x-rays performed on that

date were unremarkable.  Therefore, Dr. Harp referred the
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claimant for an MRI of his cervical spine in order to rule

out pathology.  In his clinic report dated October 20, 2010,

Dr. Harp noted that the results of the claimant’s recent

cervical MRI showed no neuroforaminal impingement or other

radicular source of the claimant’s neck pain.  Therefore,

Dr. Harp opined that the claimant’s cervical symptoms were

likely resultant from  muscle spasms associated with his

shoulder injury.

          As previously mentioned, on November 11, 2010, Dr.

Harp performed an arthroscopic procedure with limited

debridement on the claimant’s left shoulder.  When this

procedure failed to indicate significant left shoulder

pathology, Dr. Harp recommended that the claimant continue

in a course of conservative treatment for his neck

complaints.  After conservative efforts, including physical

therapy and traction, failed to relieve his reported neck

pain, the claimant was referred for consultation to

neurosurgeon, Dr. Brad A. Thomas.  In his March 7, 2011,

report of that consultation, Dr. Thomas stated:

X-ray: Today I looked at some plain x-
rays from an outside facility. These
were within normal limits. They showed
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good alignment of the cervical spine,
both the AP and the lateral projections. 
MRI: The patient had an MRI of the
cervical spine that I reviewed. This was
basically within normal limits. No
significant fractures, subluxations or
nerve impingement.

          As result of this examination, Dr. Thomas

recommended the claimant seek treatment for chronic pain

management.

          The claimant sought a second opinion for his neck

complaints with Dr. John Pulliam on April 4, 2011.  A review

of that medical report reveals that Dr. Pulliam found the

claimant’s complaints to be consistent with fibromyalgia. 

In this regard, Dr. Pulliam stated:

X-Rays: I have reviewed the patient’s
previous radiographic studies of the
neck. First, a cervical spine series was
obtained at Cooper Clinic on 9-27-10.
This reveals normal alignment. There is
no evidence of fracture. There is noted
mild decrease in interspace heights from
C2 through C6. The patient’s MRI of the
cervical spine obtained at Cooper Clinic
on September 30th, 2010 was also
reviewed. This once again is essentially
a normal study beyond mild degenerative
disc changes essentially throughout.
There is absolutely no disc bulging.
There is no disc herniation. No canal
stenosis is seen. Normal alignment of
the spine is noted. 

ASSESSMENT: Mr. Mikles (sic) complaints
are most consistent with fibromyalgia.
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(Emphasis added) This is diffuse pain in
the cervical paraspinous musculature,
trapezius musculature as well. There is
absolutely no radicular finding. The
patient’s MRI of the cervical spine is
essentially normal with only very mild
degenerative changes throughout. As I
have discussed with the patient, there
is nothing on this MRI to suggest acute
injury. Obviously, with a normal MRI of
the cervical spine, surgical
intervention is not indicated. 

          In addition to the above, Dr. Pulliam noted upon

physical examination of the claimant that he had “strength

to be 5 over 5 in all muscles groups” with no atrophy

demonstrated.  In addition, symmetric deep tendon reflexes

were noted throughout both upper extremities, and the

claimant had relatively good range of motion in his left

shoulder.  Based upon his assessment, Dr. Pulliam advised

the claimant to seek treatment for “fibromyalgia-like” pain,

either through a physical medicine and rehabilitation

physician or through a pain management clinic.

          On May 4, 2011, the claimant was seen in referral

by Dr. Pranitha Nallu at OrthoArkansas.  Dr. Nallu diagnosed

the claimant with chronic cervical neck pain secondary to

cervical myofascial pain syndrome (muscle pain) with trigger

points, for which she prescribed a series of three trigger

point injections, a TENS unit, and medications.  As of his
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return visit to Dr. Nallu on May 11, 2011, the doctor noted

a decreased range of cervical spine motion, but she reported

that his manual muscle strength testing was normal and that

his sensation was intact.

          On May 25, 2011, the claimant was again seen by

Dr. Thomas, who placed him at maximum medical improvement

with regard to his treatment of the claimant.  At that

point, Dr. Thomas recommended that the claimant continue

under the treatment of Dr. Nallu for chronic pain

management.

          On that same date, the claimant returned to Dr.

Nallu for another trigger point injection.  A report of that

visit indicates that, other than his reported pain, Dr.

Nallu noted no changes in the claimant’s physical condition. 

At that time, Dr. Nallu recommended additional physical

therapy, and she released the claimant to return to light-

duty work with class III limitations. As of his follow-up

appointment with Dr. Nallu on June 22, 2011, the claimant

reported minimal improvement of neck pain as a result of the

trigger point injections and oral medications.  The claimant

had a negative response to Dr. Nallu’s recommendation that

he re-start a program of physical therapy, reporting to her
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that physical therapy had not befitted him in the past. 

Therefore, Dr. Nallu stated that physical therapy would be

considered as a future treatment option.  Otherwise, Dr.

Nallu placed the claimant at maximum medical improvement

with regard to her “area of treatment” and she continued the

claimant on medicinal therapy for his reported pain. 

Finally, based upon the DRE Cervicothoracic category of the

AMA Guides to the Evaluation of Permanent Impairment, 4th

edition, Dr. Nallu assigned the claimant with a 5%

impairment rating to the body as a whole.  Dr. Nallu

continued the claimant on category III work restrictions,

and in order to further determine his work status, she

recommended that the claimant undergo a functional capacity

evaluation.

          The majority rejected Dr. Nallu’s 5% whole body

impairment rating pursuant to the claimant’s neck

complaints, finding instead that the claimant sustained a 4%

anatomical impairment rating under the Guides, with 15% wage

loss disability.  Given, however, that the claimant has

offered no proof that the condition which causes his

continuing neck pain, namely fibromyalgia, is related to his

work-related incident, I find that the claimant has failed
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to prove by a preponderance of the evidence that he

sustained a compensable injury to his neck.  Because I find

that the claimant has failed to provide any medical evidence

of injury to his cervical spine, I find it inconceivable

that the majority would find that the claimant sustained any

degree of impairment whatsoever as a result thereof.

          As evidenced by the medical records, the claimant

clearly hurt his left shoulder on July 13, 2010, when he

fell from the bulldozer he was operating.  That injury

eventually led to diagnostic surgery that showed no

significant shoulder pathology.  Because the claimant

sustained no permanent disability as a result of his

shoulder injury, the claimant’s orthopedic surgeon, Dr.

Harp, did not assess the claimant with any degree of

impairment for that injury.  Yet, while the majority agrees,

as do I, that the claimant’s compensable shoulder injury,

which did involve an invasive diagnostic procedure in the

form of an arthroscopy, resulted in no permanent physical

impairment, the majority somehow finds that the claimant’s

neck pain, for which there is no medical evidence of acute

injury, is not only compensable, but ratable under the

Guides.
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          The majority seems to imply that the presence of

muscle spasms and/or the treatment of muscle spasms through

medication confirms that the claimant sustained a

compensable neck injury, or that he somehow suffers from a

compensable consequence of a compensable neck injury.  The

presence of possible spasms early on in the claimant’s

treatment, however, led only to further diagnostic studies

in order to determine whether the claimant sustained an

acute cervical injury as a result of his work-related

incident.  The claimant’s suspected spasms were not

conclusive of an acute cervical injury or even an

aggravation of a pre-existing condition.  In this regard I

note that the claimant was never actually diagnosed with

muscle spasms.  There is no evidence of an actual objective

medical finding that the claimant experienced or suffered

from muscle spasms.  At best, the radiologist opined that

the “mild curvature” on the claimant’s initial cervical x-

ray “could be due to muscle spasms.”  A thorough review of

the medical records fails to reveal any actual finding or

complaints of cervical muscle spasms.  The claimant only

ever complained of pain.  Pain is not the equivalent of a

spasm.  Moreover, while the initial radiologist noted “mild
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curvature,” no other subsequent diagnostic test depicted

such a finding, thus diminishing the actual accuracy of such

a finding.

          Therefore, while the claimant may have in fact

suffered from muscle spasms contemporaneous with his injury,

and although he may continue to suffer from muscle spasms in

the future due to an unrelated condition, the record is

devoid of medical evidence of any acute cervical injury or

actual finding of muscle spasms as a result of the July 13,

2010, work-related incident.  Rather, the record provides

that in the absence of medical evidence of any injury or

other acute pathology, the claimant was eventually diagnosed

with fibromyalgia by Dr. Pulliam, then later with cervical

myofascial pain syndrome, or muscle pain, by Dr. Nallu.  In

short, there is simply no medical evidence to support a

finding that the claimant’s reported neck symptoms are

related to his work-related incident.  Moreover, inasmuch as

I agree that muscle spasms and the prescribing of certain

medications to alleviate those spasms is sufficient to

establish objective findings of injury, I stop short of

agreeing with the assumption that either the presence of

spasms or evidence that a claimant has been prescribed



Mikles Dissent - G006442
 

 

38

medication for spasms contemporaneous with a work-related

incident is conclusive evidence that a claimant has

sustained a compensable injury.  To do so would require that

the commission find essentially any ailment which is

objectively measurable and which affects a claimant at the

time of a work-related incident, even if that incident

caused injury to some other part of the claimant’s body,

compensable.  Just because our statute requires that an

injury be established by medical evidence supported by

objective findings, this does not mean that any medical

evidence supported by objective findings contemporaneous

with a work-related incident or injury preponderates in

favor of compensability.  The claimant must still prove that

those objective findings are related to an injury that

resulted from that incident.  If the claimant fails to

establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim,

compensation must be denied. Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997), see also

Reed v. ConAgra Frozen Foods, Full Commission Opinion,

February 2, 1995 (Claim No. E317744).
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          In this instance, the overwhelming evidence of

record fails to document any injury or trauma to the

claimant’s cervical spine.  For example, the record simply

does not support a finding of a cervical disc injury. 

Neither does the record support a finding of cervical

fracture or even severe degenerative abnormalities.  What

the record does confirm with regard to the claimant’s

cervical complaints, however, is a finding that he suffers

from fibromyalgia with no stated etiology.  This diagnosis,

therefore, does not support a finding that the claimant

sustained a compensable injury to his cervical spine on July

13, 2010, or at any other time.  Rather, it shows that the

claimant suffers from a chronic condition unrelated to any

work-related incident or injury.

          Because the claimant has failed to offer evidence

that his fibromyalgia or any symptoms associated therewith

resulted from a work-related incident, the claimant has

failed to prove that this condition is compensable. 

Therefore, the claimant has failed to prove that he is

entitled to permanent partial impairment or wage loss

benefits pursuant to our statute.  Even if, however, the

claimant had proven that he suffered a compensable neck
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1See “Instructions” at the bottom of page 3/113 of the Guides.

injury as a result of the July 13, 2010, work-related

incident, a finding with which I cannot concur, the claimant

has failed to prove that he sustained a 4% anatomical

impairment as a result of that condition, or

consequentially, wage loss disability benefits to any

extent.

          The majority based its calculation of 4% permanent

anatomical impairment on Table 75, Section II of the Guides

which is found at page 3/113.  According to this chart, a 4%

permanent anatomical impairment is assigned to an unoperated

on “intervertebal disk or other soft-tissue lesion” that is

“stable, with medically documented injury, pain, and

rigidity associated with none to minimal degenerative

changes.”  Further, the words “medically documented injury,

pain, and rigidity” imply not only that an injury or illness

has occurred, but that the condition is stable.1  The

claimant’s neck condition fails to fall under this category

primarily because the medical evidence fails to establish

that the claimant suffers from an un-operated on disk or

other soft tissue injury.  Medical reports from Drs. Hart,

Thomas, and Pulliam are consistent in that, other than mild



Mikles Dissent - G006442
 

 

41

degenerative disc changes seen throughout the claimant’s

cervical spine, none of these doctors found diagnostic

evidence of abnormality or pathology in the claimant’s

cervical spine.  More specifically, there was absolutely no

evidence of fracture, subluxation, nerve impingement, disc

bulging or herniation, canal stenosis, misalignment, or

other evidence of acute injury to claimant’s cervical spine

in the x-rays or MRI’s reviewed by these doctors. And, while

evidence of lesions was present in the claimant’s shoulder,

there is absolutely no mention in the medical records of

lesions being found in the claimant’s cervical spine. 

Therefore, there is no medical evidence to support a

permanent anatomical impairment rating as a result of an

intervertebal disk or other soft-tissue lesion-type injury

or illness to the claimant’s cervical spine.  In addition,

for the reasons stated by the majority, the claimant’s claim

to permanent anatomical impairment of 5% fails because the

claimant suffers from chronic myofascial pain, with no

evidence of disc involvement or other soft tissue lesions. 

Therefore, the claimant’s condition is not ratable under the

Guides.  Moreover, because the claimant has sustained no

degree of permanent anatomical impairment with regard to his
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cervical condition, it is axiomatic that he is not entitled

to wage loss disability benefits.

          Therefore, while I agree with the majority that

the claimant’s shoulder injury, the treatment of which

involved a surgical procedure, resulted in no permanent

physical impairment, I cannot agree with the majority

finding that the claimant’s reported neck pain constitutes a

compensable injury, or even a compensable consequence of the

claimant’s July 13, 2010 work-related accident.  Moreover, I

find that based upon the medical evidence, the claimant has

failed to prove that he suffered any permanent anatomical

impairment as a result of the work-related incident whereby

he sustained a compensable shoulder injury, nor do I find

that he is entitled to wage loss benefits as a result

thereof.

           Therefore, I respectfully dissent from the

majority opinion with regard to the compensability of the

claimant’s neck injury and his entitlement to any disability

benefits as a result thereof.  Accordingly, I must

respectfully dissent from the majority’s opinion. 

                                                       
                        KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  I find that the

claimant has sustained anatomical impairment for his

admittedly compensable shoulder injury and would assign a

10% impairment rating. Therefore, I must dissent from the

majority’s failure to assign a 10% permanent impairment

rating to the shoulder.  Additionally, although I

specifically concur in the majority’s finding of a

compensable neck injury and award of a 4% permanent

impairment rating to the neck and 15% wage-loss disability,

I would consider both the neck and the shoulder, and award

wage-loss disability in the amount of 50% and must,

therefore, dissent from the majority’s limited award.  After

a de novo review of the record, I would award the claimant a

10% permanent impairment rating to the shoulder, which

converts to a 6% whole person impairment. Combining the 4%

whole person neck impairment with the 6% whole person

shoulder impairment leads to a combined impairment of 8% to

the whole person.  Considering the 8% body-as-a-whole rating



Mikles Dissent - G006442
 

 

44

and the physical difficulties the claimant is experiencing

with both his neck and his shoulder, I would award 50% wage-

loss disability.

SHOULDER INJURY

          The majority has determined that the claimant

failed to prove that he sustained permanent impairment

regarding his admittedly compensable shoulder injury, in

spite of the fact that the claimant underwent surgery and

continued to be symptomatic after that surgery.  The

majority relies on the opinion of Dr. John Harp; however, a

review of Dr. Harp’s records reveal that he did not properly

evaluate the condition of the claimant’s shoulder in

determining whether any permanent impairment resulted from

the admittedly compensable injury and the resulting surgery.

          On March 9, 2011, Dr. Harp indicated that the

claimant may not have full range of motion, so there would

likely be some impairment due to his shoulder.  Therefore,

the only criterion that Dr. Harp intended to consider

regarding whether the claimant suffered permanent impairment

was whether the claimant had full range of motion.  When Dr.

Harp subsequently determined that the claimant achieved full

range of motion, no impairment rating was assessed.
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          The AMA Guides to the Evaluation of Permanent

Impairment (4th ed. 1993), at Page 66, indicate that in

assessing impairment regarding the shoulder region, loss of

motion is only one component of the process.  Other

disorders of the shoulder are also to be considered.

          Review of the November 11, 2010 operative report

reveals that the surgery that Dr. Harp performed involved

the acromioclavicular joint.  The operative report also

indicates that the superior labrum was separated, signs of

instability in the shoulder were found, and the shoulder

could be subluxed approximately 80% anteriorly.

          After the surgery, the instability was

significantly improved, but there was still 10% to 20%

instability.

          Table 18, at Page 58 of the Guides, indicates that

a disorder of the acromioclavicular joint is a 25%

impairment to the upper extremity.  Table 24 of the Guides,

at Page 60, indicates that instability of 10% to 20% is 40%

of the joint impairment.  Therefore, if 25% of the upper

extremity is multiplied times 40% for the instability of the

joint, the resulting impairment is 10% to the upper

extremity.
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          Additionally, the operative report indicates that,

during the surgery, the distal clavicle was exposed, and

that there was minimal prominence below the level of the

acromioplasty, and so the distal five millimeters were

coplained with the acromioplasty.  Since five millimeters of

the distal clavicle were removed, Table 27, at Page 61 of

the Guides, indicates that a 10% impairment to the upper

extremity is appropriate for resection of the distal

clavicle.  Therefore, I find that the claimant is entitled

to a 10% permanent impairment rating for his admittedly

compensable shoulder injury.

WAGE LOSS

          Pursuant to Ark. Code Ann. §11-9-522(b)(1) the

Commission has the authority to increase a claimant’s

disability rating when a claimant has been assigned an

anatomical impairment rating to the body as a whole. See Lee

V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449

(2005). The wage-loss factor is the extent to which a

compensable injury has affected the claimant's ability to

earn a livelihood. Id. In determining wage-loss disability,

the Commission may take into consideration such factors as

the claimant’s age, education, work experience, and other
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matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. §11-9-522 (b) (1).  Such

other matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).

          The claimant is age 41. He has an eleventh grade

education and a GED. The claimant’s work history has

included primarily manual labor. The claimant was working at

the respondent as a heavy equipment operator at the time of

the accident. The claimant sustained compensable injuries to

his neck and shoulder, both producing permanent impairment,

in the form of an 8% impairment rating to the body-as-a-

whole.  The claimant was unable to return to work for the

respondent due to his restrictions.  He is limited in motion

with regard to both his neck and his shoulder.  It is

unlikely that he will be able to return to the work force

making anything like the wages he was making for the

respondent.  As such, I find that the claimant is entitled

to 50% wage-loss disability, and would award benefits

accordingly.
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          For the aforementioned reasons, I must concur, in

part, and dissent, in part, from the majority opinion.

                        ____________________________________
                        PHILIP A. HOOD, Commissioner


