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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed February 1, 2012.  The administrative law

judge found that the respondents controverted the claimant’s

entitlement to additional benefits, and that the claimant

sustained wage-loss disability in the amount of 16%.  After

reviewing the entire record de novo, the Full Commission

affirms the administrative law judge’s opinion.    



Menz - F711421 2

I.  HISTORY

Terry Wayne Menz, age 40, testified that he attended

school until the eighth grade, and that he obtained a GED in

about 1992.  Mr. Menz testified that his employment history

involved exclusively manual labor jobs.  The claimant

testified that he had previously been awarded Social

Security disability for a seizure disorder.  The claimant

became employed with the City of Paragould in 2007.  The

claimant worked on the “dumpster route” with the respondent-

employer’s sanitation department.  The parties stipulated

that the claimant sustained a compensable injury to his

right shoulder on September 4, 2007.  The claimant

testified, “I was pushing on a dumpster and something kind

of burned and popped, and that’s how it happened.”

Dr. Ron D. Schechter performed an operation in November

2007: “Right shoulder diagnostic arthroscopy.  Right

shoulder open subacromial decompression with distal clavicle

excision.”  The claimant testified that he returned to

light-duty work for the respondent-employer in about January

2008.  The parties stipulated that the respondents paid

temporary total disability benefits through January 7, 2008. 

Dr. Schechter returned the claimant to work with no formal
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restrictions in March 2008 and released the claimant from

his care in March 2009.  

The parties stipulated that a Change of Physician Order

was entered in July 2009, “designating Dr. Spencer H. Guinn

as the claimant’s treating physician.”  Dr. Spencer H. Guinn

examined the claimant in August 2009 and assessed “Right

shoulder pain, approximately 1 ½ years out from an open

subacromial decompression and distal clavicle

resection....In reviewing all his previous treatments, I

recommended an MR arthrogram to evaluate his rotator cuff as

well as his biceps anchor.”  

A pre-hearing order was filed on October 27, 2009.  The

claimant contended that he had been unable to work and had

not reached maximum medical improvement.  The claimant

contended that he was entitled to additional temporary total

disability benefits beginning March 18, 2008, and that he

was entitled to additional medical care recommended by Dr.

Guinn.  

The respondents contended that an arthrogram was not

reasonably necessary in connection with the compensable

injury.  The respondents contended that the claimant reached

the end of his healing period on or about January 7, 2008,
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that the claimant did not receive an anatomical impairment

rating, and that the claimant was not entitled to any

indemnity benefits.

The parties agreed to litigate the following issues:

“additional temporary total disability benefits (3/18/08

through a date to be determined), additional medical

benefits (pursuant to recommendation of Dr. Spencer Guinn)

and controverted attorney fees.”  

An administrative law judge filed an opinion on

February 25, 2010 and found that the claimant was entitled

to additional temporary total disability benefits beginning

March 18, 2008.  The administrative law judge found that the

claimant was entitled to additional medical treatment.  The

respondents appealed to the Full Commission, which filed an

opinion on September 1, 2010.  The Full Commission found

that the claimant did not prove he was entitled to

additional temporary total disability benefits after January

7, 2008.  We found that the claimant proved he was entitled

to additional medical treatment as recommended by Dr. Guinn,

and that the respondents were liable for said treatment.    

Dr. Guinn performed a surgical procedure on October 21,

2010: “Right shoulder arthroscopy with: Subacromial
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decompression.  Revision and debridement of

acromioclavicular.”  The parties stipulated that “the

claimant received temporary total disability payments during

his healing period from the October 21, 2010 surgery.”  Dr.

Guinn provided follow-up treatment after surgery, and noted

on May 18, 2011, “It appears that he has plateaued.  He is

at MMI now.”      

Dr. Terence P. Braden, III assigned the claimant a 4%

anatomical impairment rating on July 7, 2011.  The claimant

agreed on direct examination that some money had been paid

to him as a result of Dr. Braden’s assessment of an

impairment rating.        

A pre-hearing order was filed on October 10, 2011.  The

claimant contended that he “has sustained wage loss as a

result of the compensable injury and that the Respondent is

responsible for attorney fees for the TTD and PPD benefits

he has received, as well as the wage loss benefits to which

he is seeking.”  The claimant contended that the respondents

“underpaid temporary total disability benefits for a period

of time following the October 21, 2010 surgery by Dr. Guinn,

and that the respondent underpaid or was late in paying the

anatomical impairment.”    
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The respondents contended that they “owed no fees for

indemnity benefits paid during the claimant’s healing period

or for the anatomical impairment.”  

An administrative law judge scheduled a hearing on the

issues of “attorney fees on temporary total and permanent

physical impairment benefit (sic) paid to the claimant

growing out of the prior award of medical benefits; wage

loss benefits; underpayment of temporary total disability

benefits; underpayment/late payment of permanent disability

benefits, and controverted attorney fees.”  

A hearing was held on November 4, 2011.  The claimant

testified that he did not believe he was physically able to

return to his pre-injury job with the respondents.  The

claimant described the problems with his right shoulder:

“Lifting things, moving things.  I can’t do a lot of things

no more that I used to....Just the movement.  My bone hurts

real bad.  It aches all the time.  My hand still swells up. 

I just have a lot of problems moving it forward, backwards,

up, down, and everything.”  The claimant testified that he

was again receiving Social Security disability benefits. 

The claimant testified that he had unsuccessfully sought
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work with at least one employer and had not obtained work

after visiting an unemployment office.    

The claimant testified on direct examination:

Q.  Now, the records - payment records, indicate
that you received payment for [the 4% anatomical
impairment rating] up through some time in
September, and then, there was a break, and you
got another couple of checks in October; does
that sound right?

A.  Yes, sir.

Q.  Okay.  And so, there was a period of time
between the first week in September, and mid-
October you didn’t get any checks?

A.  No, sir.  

Q.  Have you gotten any checks since October the
17th?

A.  No, sir.  Except for the one you handed me a
while ago.

Q.  Okay.  And when we got here, Mr. Bradley gave
me a check, and it was for six hundred and thirty
dollars, I believe, that we gave you?

A.  Yes, sir.

Q.  Okay.  You understand that’s for temporary
benefits that you may be entitled to?

A.  Yes, sir.  That’s my understanding.          

An administrative law judge filed an opinion on

February 1, 2012.  The administrative law judge found that

the claimant proved he sustained wage-loss disability in the
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amount of 16%.  The administrative law judge found that the

respondents controverted the claimant’s entitlement to

additional temporary total disability benefits, the 4%

anatomical impairment rating, and wage-loss disability.  The

respondents appeal to the Full Commission.  

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Logan County v. McDonald, 90 Ark. App.

409, 206 S.W.3d 258 (2005).  In considering claims for

permanent partial disability benefits exceeding the

employee’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as

the employee’s age, education, work experience, and other

matters reasonably expected to affect his future earning

capacity.  Ark. Code Ann. §11-9-522(a)(Repl. 2002).    

An administrative law judge found in the present

matter, “5.  When the claimant’s age, education, work

experience and other matters reasonably expected to affect

his future earning capacity are considered, the evidence

preponderates that the claimant has sustained a loss of
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earning capacity or wage loss disability in the amount of

16% in addition to his anatomical impairment.”  The Full

Commission affirms this finding.

The claimant is young, only age 40, but his formal

education ended in the eighth grade.  The claimant

subsequently obtained a GED certificate.  The claimant’s

employment history includes primarily unskilled manual

labor.  The claimant became employed as a sanitation worker

for the respondents in 2007 and sustained a compensable

injury to his right shoulder on September 4, 2007.  

The claimant underwent right shoulder surgery by Dr.

Schechter in November 2007.  The claimant underwent another

shoulder surgery in October 2010, performed by Dr. Guinn. 

The claimant testified that the second surgery had reduced

some of his swelling but that he still suffered from chronic

daily pain and shoulder dysfunction.  Dr. Braden assigned a

4% anatomical impairment rating in July 2011.  The claimant

testified that he was physically unable to return to his

employment as a sanitation worker for the respondents.  The

claimant has also been unable to obtain another job,

although the claimant testified that he is motivated to find

employment within his permanent physical restrictions.  When
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considering the claimant’s age of 40, his limited education,

his employment history of unskilled manual labor, and the 4%

permanent impairment rating, the Full Commission affirms the

administrative law judge’s finding that the claimant

sustained wage-loss disability in the amount of 16%.  

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the administrative

law judge’s finding that the claimant sustained wage-loss

disability in the amount of 16%.  We also affirm the

administrative law judge’s finding that the respondents

controverted the claimant’s entitlement to additional

temporary total disability benefits, the claimant’s

entitlement to 4% permanent anatomical impairment, and the

claimant’s entitlement to 16% wage-loss disability.  Ark.

Code Ann. §11-9-715(a)(2)(B)(Repl. 2002) provides that

whenever the Commission finds that a claim has been

controverted, in whole or in part, the Commission shall

direct that fees for legal services be paid to the

claimant’s attorney.  One of the purposes of the attorney’s

fee statute is to put the economic burden of litigation on

the party who makes litigation necessary.  Lee v. Alcoa

Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2009). 
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Whether a particular claim is controverted is a question of

fact for the Commission.  Id.

The Full Commission in the present matter recognizes

that the respondents voluntarily began paying temporary

total disability benefits on October 21, 2010, the date the

claimant underwent a second shoulder surgery.  The claimant

testified that he also received some benefits related to the

impairment rating assessed by Dr. Braden on July 7, 2011. 

However, the claimant testified that there was a period of

time when the respondents did not consistently pay these

benefits.  In the pre-hearing order filed October 10, 2011,

the claimant contended that the respondents had underpaid

benefits related to temporary disability and permanent

impairment.  The claimant testified that he was not “brought

current” in his temporary total disability benefits until

the respondents presented him with a check on the date of

the November 4, 2011 hearing.  The record in the present

matter demonstrates that, had the claimant not hired an

attorney and filed a claim for additional benefits, he would

not have received benefits related to additional temporary

total disability and permanent anatomical impairment.  
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The claimant’s attorney in the present matter is

therefore entitled to fees for legal services in accordance

with Ark. Code Ann. §11-9-715(a)(Repl. 2002).  The

claimant’s attorney is entitled to fees for legal services

for additional temporary total disability benefits after

October 21, 2010, the 4% anatomical impairment rating, and

the 16% award of wage-loss disability.  For prevailing on

appeal to the Full Commission, the claimant’s attorney is

entitled to an additional fee of five hundred dollars,

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.


