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OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed March 15, 2012.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to permanent partial disability
benefits in excess of the 1% anatomical
rating.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
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Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that he sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove

these compensable injuries by a preponderance of the

evidence. 

Therefore we affirm and adopt the March 15, 2012

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

that the claimant is not barred from receiving permanent

partial disability benefits pursuant to the provisions

of Ark. Code Ann. §11-9-522(b)(2).  The Administrative

Law Judge, affirmed and adopted by the majority,

concluded that, because the claimant was terminated for

misconduct, he cannot be entitled to any permanent

partial disability benefits.  However, this conclusion

ignores the fact that the termination for misconduct

occurred while the claimant was still under active

medical treatment and on restricted duty. There is no

evidence in the record that the claimant was offered any

kind of work after he reached maximum medical

improvement.  Thus, there clearly was no bonafide offer

of employment at any time after the claimant reached

maximum medical improvement.

Arkansas Code Annotated §11-9-522 (b)(2) states:

However, so long as an employee,
subsequent to his or her injury, has
returned to work, has obtained other
employment, or has a bona fide and
reasonably obtainable offer to be
employed at wages equal to or
greater than his or her average
weekly wage at the time of the
accident, he or she shall not be
entitled to permanent partial
disability benefits in excess of the
percentage of permanent physical
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impairment established by a
preponderance of the evidence.
[Emphasis added]

          The inclusion of the language regarding

permanent impairment clearly shows the legislature’s

intention that the bonafide job offer must be received

after the claimant has reached the end of his healing

period, not merely subsequent to the injury, as found by

the majority.

          Also, I would note, the medical records

clearly show that the claimant’s condition worsened over

time as evidenced by the fact that, subsequent to the

claimant’s termination, he actually received temporary

total disability benefits and his lifting restriction

was changed from 20 lbs. to 15 lbs.  The claimant

testified that his job at the respondent required him to

be on his feet practically all day, and that he lifted

25 lbs.  The misconduct for which the claimant was

terminated occurred as a result of him not lifting 25

lbs. in connection with calibrating scales.  Lifting 25

lbs., of course, would have been a violation of his

medical restrictions.

          The undisputed fact in this case is that the

claimant was never offered a job after he was released

from Dr. Standefer, the neurosurgeon who assessed his

permanent impairment.  Pursuant to the plain language of
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Ark. Code Ann. §11-9-522(b)(2), for a job offer to be

bonafide, it must occur after the claimant is entitled

to benefits for permanent impairment.  Here, the

claimant was terminated before a bonafide job offer

could be made.

          For the aforementioned reasons, I must 

respectfully dissent.
                            

_______________________________
                        PHILIP A. HOOD, Commissioner


