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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed July 14, 2011.  The administrative law judge

found that the claimant failed to prove he was entitled to

permanent partial disability benefits.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant proved he sustained permanent
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anatomical impairment in the amount of 1% as a result of his

compensable injury.   

I.  HISTORY

The record indicates that the claimant, now age 38, was

hired at Tyson Foods, Inc. in October 1991.  The claimant

underwent a surgical procedure by Dr. Joseph W. Queeney on

May 5, 1998:  “Right L4-5 microlaminotomy and

microdiskectomy.”  The pre- and post-operative diagnosis was

“Radiculopathy right lower extremity due to herniated

nucleus pulposus at L4-5.”

A Radiology Report was done on December 21, 1998, with

the following radiographic findings pertaining to the

claimant’s lumbar spine:

THREE VIEW LUMBAR SPINE:
Compared with 4 June 1998.  There are five lumbar
vertebral bodies.  There is incomplete fusion of
the posterior elements of S1.  Mild anterior wedge
configuration is again seen of T11 and T12, stable
from the prior exam.  Anterior spurs are seen at
L1-2.  There is mild interspace narrowing at L3-4
and L4-5, possibly with very small posterior spurs
at these levels.  No subluxation is seen.

IMPRESSION:
Several wedged configuration of the T11 and T12
vertebral bodies.  Multilevel mild degenerative
type changes in the lumbar spine.

    
Dr. Queeney stated on December 21, 1998, “We will go

ahead and release him from my care today with an eight
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percent impairment rating of the whole person as it relates

to the lumbar spine as describe (sic) in the Fourth Edition

of Permanent impairment.”

A Radiology Report was entered on June 10, 2004, with

the following radiographic findings:

LUMBAR SPINE, SEVEN VIEWS:
Compared to the earlier study of December 21,
1998.

There are hypoplastic ribs at T12 and a mild
smooth levocurvature to the lumbar spine.  There
is disc space narrowing with anterior wedge
deformities at the thoracic-lumbar junction with
Schmorl’s node type deformities.  Minimal
retrolisthesis of L1 with respect to L2.  Mild
narrowing at L3-4 with mild retrolisthesis and
spurs.  There is moderate to severe narrowing at
L4-5 with spurring.  Pedicles are intact.  

No spondylolysis or spondylolisthesis.  No
slippage.  

SUMMARY:
Disc space narrowing progressive in the lower
lumbar spine as described above with wedge
deformities and Schmorl’s node deformities and
disc space narrowing of the lower thoracic-upper
lumbar regions, slightly progressive.

Dr. Queeney reported on June 10, 2004:

I had the opportunity of reviewing some plain
films performed at the Centers of Excellence
including flexion and extension views.  This does
show rather dramatic arthritic changes throughout
the majority of the lumbar spine as well as the
lower thoracic spine.  I feel that the age of his
spine is much more advanced than his chronological
age and I have informed him of this.  He does
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have diffuse spurs at multiple segments.  

I have also reviewed an MRI scan performed of the
lumbar spine without contrast at the Cooper Clinic
on 5/7/04.  This does show disc degeneration at
multiple segments.  He has multiple disc
protrusions at virtually all lumbar segments.  He
does have a moderate sized central herniated disc
at L2-3; however, on the axial T2 images I do not
really see any contact with the nerve roots.  I do
get the impression on maybe one of the axial post
contrasted images, image #14, that he may have
something in the left lateral recess at L3-4 but
this certainly is not supported on the other
studies.  This is not called on the report.  

IMPRESSION:
1.  Degenerative disc disease of the lumbar spine.
2.  Herniated nucleus pulposus at L2-3.
3.  Left lower extremity radiculitis.  

Dr. Queeney’s recommendations included additional

diagnostic testing.  An Electromyogram Report was done on

June 21, 2004, with the impression, “This is an abnormal

study that is most consistent with a left L5 radiculopathy. 

It is likely of more recently subacute onset as there were

no chronic changes noted to suggest longer than several

weeks to three months in duration.”  

A lumbar myelogram was done on June 29, 2004, with the

impression, “Filling defect extending caudally from the L2-3

level is consistent with disk herniation and correlates well

with the previous MRI.”  A CT scan of the claimant’s lumbar

spine was taken on June 29, 2004:
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The conus medullaris is noted to be at the L1
level.  There is a prominent anterior end-plate
osteophyte at L1-2.  There is a mild broad-based
disk bulge at L1-2 associated with small posterior
end-plate osteophytes.  

L2-3: There is a central disk herniation with
caudal extrusion which is slightly eccentric to
the right.  This results in severe spinal canal
stenosis.

L3-4: There is a very mild broad-based disk bulge
with some mild posterior osteophytic ridging. 
This results in a mild spinal canal stenosis.  

L4-5: Small central end-plate osteophyte which
does not result in a significant spinal canal
stenosis.  There are changes of a right
hemilaminectomy at L4.

L5-S1: Central end-plate osteophyte which does not
result in significant spinal canal stenosis. 

Impression
#1 Reconfirmation of an extruded disk fragment
extending caudally from the L2-3 level resulting
in a moderate to severe spinal canal stenosis at
the level of L3.  This is a little eccentric to
the right.  Please note the patient describes left
leg symptoms.  
#2 Small central end-plate osteophytes at L4-5 and
L5-S1.  Previous right hemilaminectomy at L4.  
#3 Mild broad-based disk bulge at L1-2.        

The parties stipulated that the claimant sustained a

compensable injury to his back on February 22, 2010.  The

claimant testified, “I was proceeding through the - the

cooler.  And they have large totes that weigh 2,000 pounds. 

And I was going around one of them and there was blood on
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the floor that was coming out from underneath them, and I

slipped on it.  And I kind of was trying to catch myself

from hitting the floor, and I landed up against the tote.”  

A Radiology Report was entered on February 23, 2010:

Frontal and lateral views are acquired.  Question
of bilateral renal calculi.
There is a mild levoconvex curve in the lumbar
spine.  Small ribs at the lowest thoracic level
with 5 true lumbar type vertebrae.  There is disc
space narrowing at each level in the lumbar spine. 
Osteophyte formation most prominent at L1-2.
Mild levoconvex curve.  Question of bilateral
renal calculi.

    
Dr. Keith F. Holder began treating the claimant on

February 23, 2010: “This is the initial narrative summary of

Mr. Meadows, employee of Tyson in Fort Smith.  He slipped in

the cooler.  He did not hit the ground but his back

twisted....Lumbar spine shows degenerative changes in the

mid to upper lumbar with evidence of spasms in the back.” 

Dr. Holder’s impression was “1.  Lumbar strain.  2. 

Degenerative changes, upper lumbar.  3.  Hypertension,

reportedly controlled.”  

The claimant testified that he returned to restricted

work duty for the respondent.  However, the record contains

a Separation Notification Form dated April 7, 2010.  The

claimant was involuntarily separated from his employment
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with the respondent because of “Gross Misconduct,” i.e.,

“Falsification of information.”  

Meanwhile, an MRI of the claimant’s lumbar spine was

taken on April 9, 2010:

Alignment to the lumbar spine is grossly normal. 
Multilevel disc desiccation with loss of disc
space height is appreciated, particularly the L3-4
and L4-5 levels.
There is no listhesis identified.  There is mild
heterogeneity to the marrow.  No pathologic marrow
signal intensity is identified.  No focal marrow
edema to suggest osseous abnormality is seen.  The
conus terminates at the T12-L1 level.

Axial images at the L3-4 level demonstrate bulge
with left paramedian inferior disc extrusion. 
There is mild left hemicanal narrowing with
moderate to severe left recess narrowing.  There
is focal mass effect on the left L4 nerve root in
the recess.  The foramina are patent.  

Axial images at the L4-5 level demonstrate bulge
with central to left paramedian disc protrusion. 
There is mild central canal narrowing without
nerve root impingement.  Postoperative changes
from remote right hemilaminotomy are identified. 
The foramina are widely patent.  

Axial images at the L5-S1 level demonstrate patent
canal and foramina.  The visualized sacroiliac
joints are approximated.  

IMPRESSION:
1.  Bulge with left paramedian disc extrusion at
the L3-4 level as above.
There is left hemicanal narrowing with moderate to
severe left recess narrowing and focal impingement
on the left L4 nerve root in the recess.
The foramina are patent.
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2.  Bulge with central to left paramedian
protrusion at the L4-5 level without significant
canal or foraminal compromise.  Remote
postoperative changes are seen at the L4-5 level
as above.

  
Dr. Holder reported on April 13, 2010, “This is the

final narrative summary on Mr. Paul Meadows, an employee of

Tyson-Fort Smith, who reports his lumbar and left lower

extremity pain is about the same, level 8/10....MRI showed a

bulge at the left paramedian inferior disc extrusion at L3-4

to the left with impingement on the left L4 nerve root in

the recess.”  Dr. Holder’s impression was “1.  Herniated

disc, L3-4.  Lumbar strain....Refer back to Dr. Queeney, or

neurosurgeon of choice.”  

An x-ray report was entered on April 20, 2010: “There

is mild scoliosis with convexity being directed to the left. 

Mild degenerative change is noted at L4-5.  No destructive

lesions are noted.  There is no evidence of discitis or

osteomyelitis.  There is no obvious slippage identifiable on

either flexion or extension views of the lumbar spine.”  

Amberlyn B. Naples, APN, examined the claimant on April

20, 2010 and assessed, “Preliminary review of x-rays and MRI

demonstrated a left paracentral disc herniation at L3-4 and
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a central disc protrusion at L4-5 with postop change at L4-5

as well....We will have him follow-up with Dr. Standefer.”  

Dr. J. Michael Standefer noted on May 11, 2010:

The patient is seen in clinic for routine follow-
up purposes.  He was initially evaluated by the
nurse practitioner on 04/20/10....

This patient actually was evaluated by me about a
decade ago for complaints of low back and
associated lower extremity pain.  He underwent
lumbar disc surgery by Dr. Queeney (neurosurgery)
in the mid 1990's.  Postop, he did well, but
reinjured himself while working at Tyson’s.  He
has had persistent low back and associated left
lower extremity pain since that time, this pain
extending along the posterior aspect of the left
calf....

RADIOGRAPHIC STUDIES: The patient’s MRI scan of
the lumbar spine demonstrates postsurgical change
at L4-5 on the right side.  The scan also
demonstrates an overt focal L3-4 disc protrusion
with lateralization to the left and a high
probability of associated free extradural disc
fragment.  This study was conducted at Open Air
MRI in Fort Smith, on 04/09/10.

Dr. Standefer recommended a “left L3-4 hemilaminotomy

with L3-4 discectomy and thorough and complete decompression

of the dural tube and left L4 root, including removal of

probable free extradural disc fragment, should provide the

patient with a good chance for relief of his

pain....However, at this time, he is really more interested

in pursuing a lumbar epidural steroid injection and, as
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such, I will arrange for this to be conducted under the

direction of Dr. Swicegood in Fort Smith.”  

Dr. Standefer signed an x-ray report on September 21,

2010: “This patient has AP and lateral lumbar spine x-rays

available for review.  He has very slight rotary scoliosis

with convexity being directed to the left.  The visualized

portions of the pelvis and SI joints are normal.  There is

minimal osteophyte formation posteriorly at L3-4.  No other

untoward abnormalities are identifiable.  The apex of the

scoliosis is at L3-4.”  

An MRI of the claimant’s lumbar spine was taken on

October 6, 2010, with the following findings:

Alignment to the lumbar spine is stable. 
Intervertebral discs show no significant change. 
Vertebral body configuration and marrow signal are
also unchanged.  The conus has a stable terminus.

Interval decrease in size of left paracentral disc
at the L3-4 level.  Compared to prior examination,
there is a mild asymmetric disc component at the
left lateral gutter which contacts traversing left
side nerve root but with significant decrease
in focal soft tissue component with today’s series
7 image 8, compared to prior series 11 image 4. 
AP dimension of thecal sac appears unchanged.  

At L4-5 right side laminectomy again seen.  Neural
foramina and thecal sac are unchanged.

At L5-S1 thecal sac nearing its terminus is again
surrounded by prominent epidural fat.  There is a
broad-based osteophytic ridge without contact of
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the traversing thecal sac.  Neural foramina are
stable. 

At the T12-L1, L1-2 and L2-3, central canal and
neural foramina are stable.  

On contrast imaging, no new region of abnormal
intrathecal enhancement is seen.

IMPRESSION:
1.  Interval decrease in left lateral gutter disc
at L3-4.
2.  Negative for new significant disc bulge or
protrusion.  
3.  Continued foraminal stenosis lower lumbar
spine particularly from L4-S1.  

Dr. Standefer noted on October 25, 2010, “The patient

is seen in clinic for routine follow-up purposes.  Overall,

he has attended physical therapy and is functioning

reasonably well....He has had a recent MRI scan, the results

of which have been reviewed.  Overall findings appear to be

similar to those noted at the time of his original MRI scan,

namely a small focal disc protrusion at L3-4 with

lateralization to the left....No surgical intervention is

recommended at this time....I plan to release him from

clinic as of today and he will return as needed.”  

The parties stipulated that the claimant reached

maximum medical improvement on October 25, 2010, and that

the respondent was entitled to a credit for any benefits

paid subsequent to that date.  
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Dr. Standefer reported on December 13, 2010:

This patient is currently being followed by
neurosurgery for treatment of low back and
associated lower extremity pain.  He was last
evaluated in the outpatient setting on 10/25/10. 
At that time, continued conservative care was
recommended to him.  He was in the process of
applying for disability and, as outlined in the
clinic note, this was felt to be quite reasonable
for him.  I do not believe he will be able to
resume his previous occupation at Tyson Foods.  

The patient has contacted our office requesting an
impairment rating.  He underwent lumbar disc
surgery by Dr. Queeney (L4-5) in 1985, and for
that particular surgery he would be entitled to an
impairment rating of 10%.  His current problem is
referable to focal disc protrusion at L3-4 and, as
such, he would be entitled to receive an
additional impairment rating of 1% as regards to
the body as a whole.  This would provide him with
a total impairment rating of 11%.  He is also
requesting a date of maximal medical improvement
and we could declare him at maximum medical
improvement as of 10/25/10.

  
A pre-hearing order was filed on April 13, 2011.  The

claimant contended, among other things, that he was entitled

to permanent disability benefits greatly in excess of his

permanent impairment rating.  The respondent contended,

among other things, that the February 22, 2010 compensable

injury did not result in permanent impairment or permanent

disability.  

The parties agreed to litigate the following issues: 1. 

The claimant’s entitlement to permanent partial disability
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benefits, including a rating and wage-loss.  2.  Fees for

legal services. 

A hearing was held on June 20, 2011.  The claimant

testified that the February 22, 2010 compensable injury had

caused “a lot more pain....in the back and leg.”  

An administrative law judge filed an opinion on July

14, 2011.  The administrative law judge found that the

claimant failed to prove he was entitled to permanent

partial disability benefits as a result of his compensable

injury.  The claimant appeals to the Full Commission.

II.  ADJUDICATION

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(F)(ii)(a)(Repl. 2002).  The Commission has adopted the

American Medical Association Guides to the Evaluation of

Permanent Impairment (4th ed. 1993) to be used in assessing

anatomical impairment.  See Arkansas Workers’ Compensation

Laws And Rules, Rule 099.34; Ark. Code Ann. §11-9-

522(g)(Repl. 2002).  Any determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.  Ark.
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Code Ann. §11-9-704(c)(1)(B)(Repl. 2002).  Objective

findings are those findings which cannot come under the

voluntary control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2002).  

An administrative law judge found in the present

matter, “2.  Claimant has failed to prove by a preponderance

of the evidence that he is entitled to permanent partial

disability benefits as a result of his compensable injury.” 

The Full Commission does not affirm this finding.  The

claimant began working for the respondent-employer in

October 1991.  The claimant underwent a right L4-5

microlaminotomy and microdiskectomy in May 1998, and Dr.

Queeney’s post-operative diagnosis included herniated

nucleus pulposus at L4-5.  A radiology report in December

1998 showed mild interspace narrowing in the claimant’s

lumbar spine at L3-4 and L4-5.  Dr. Queeney assessed an

eight percent whole-person impairment rating in December

1998. 

A radiology report in June 2004 showed mild narrowing

in the claimant’s lumbar spine at L3-4 and moderate to

severe narrowing at L4-5.  Dr. Queeney reported in June 2004

that there were “multiple disc protrusions at virtually all
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lumbar segments.”  Dr. Queeney’s impression in June 2004 was

degenerative disc disease of the lumbar spine and herniated

nucleus pulposus at L2-3.  A CT scan in June 2004 showed

“very mild broad-based disk bulge with some mild posterior

osteophytic ridging” at L3-4.  

The parties stipulated that the claimant sustained a

compensable injury to his back on February 22, 2010.  The

claimant testified that she slipped and landed against a

“tote.”  The claimant testified that the February 22, 2010

compensable injury caused an aggravation and worsening of

symptoms in his back and leg.  Dr. Holder examined the

claimant on February 23, 2010 and reported evidence of

spasms in the claimant’s back.  An MRI on April 9, 2010

showed “loss of disc space height ... particularly the L3-4

and L4-5 levels.”  The impression from the MRI included “1. 

Bulge with left paramedian disc extrusion at the L3-4 level

as above.”  Dr. Holder’s impression on April 13, 2010 was

lumbar strain and “Herniated disc, L3-4.”  Amberlyn Naples,

a nurse practitioner, reported on April 20, 2010 that the

MRI “demonstrated a left paracentral disc herniation at L3-

4....”  
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Dr. Standefer noted in May 2010 that the claimant had

previously undergone low back surgery but “reinjured himself

while working at Tyson’s.”  Dr. Standefer’s interpretation

of the MRI taken after the February 22, 2010 compensable

injury was “overt focal L3-4 disc protrusion with

lateralization to the left and a high probability of

associated free extradural disc fragment.”  Dr. Standefer

stated on October 25, 2010, “Overall findings appear to be

similar to those noted at the time of his original MRI scan,

namely a small focal disc protrusion at L3-4 with

lateralization to the left.”  Nevertheless, Dr. Standefer

reported on December 13, 2010, “His current problem is

referable to focal disc protrusion at L3-4 and, as such, he

would be entitled to receive an additional impairment of 1%

as regards to the body as a whole.”  

The record in the present matter shows that there was

mild interspace narrowing at L3-4 of the claimant’s lumbar

spine no later than December 1998.  A mild broad-based disk

bulge was shown at L3-4 in June 2004.  Nevertheless, the

parties stipulated that the claimant sustained a compensable

injury to his back on February 22, 2010.  An MRI on April 9,

2010 showed a loss of disc space height at L3-4 and a left
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paramedian extrusion at L3-4.  Such abnormalities in the

claimant’s lumbar spine had not been observed or reported

prior to the February 22, 2010 compensable injury.  Dr.

Holder’s impression on April 13, 2010 was herniated disc at

L3-4.  There were no reports of a disc herniation at L3-4

prior to the stipulated injury.  As the Full Commission has

noted, Dr. Standefer’s impression on May 11, 2010 was “overt

focal L3-4 disc protrusion with lateralization to the left

and a high probability of associated free extradural disc

fragment.”

On December 13, 2010, Dr. Standefer assigned a 1%

impairment rating to the claimant’s lumbar spine, referable

to the disc protrusion at L3-4.  Dr. Standefer opined that

the claimant had previously sustained an anatomical

impairment in the amount of 10%.  Dr. Standefer’s assessment

of an additional 1% anatomical impairment rating is

consistent with the Fourth Edition of the Guides, at p.

3/113, Table 75, Section II F.  The Full Commission finds

that the claimant proved he sustained a 1% anatomical

impairment as a result of the February 22, 2010 compensable

injury.  The 1% rating was supported by objective medical

findings not within the claimant’s voluntary control,
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namely, Dr. Holder’s diagnosis of a herniated disc at L3-4

and Dr. Standefer’s report of an extrusion at L3-4.  Dr.

Holder also noted evidence of muscle spasm, which the

Commission can also rely on as objective medical evidence

supporting an assessment of a permanent anatomical

impairment rating.  See Coleman v. Pro Transp., 97 Ark. App.

338, 249 S.W.3d 149 (2007), citing Singleton v. City of Pine

Bluff, 97 Ark. App. 59, 244 S.W.3d 709 (2006).

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he sustained

a compensable anatomical impairment in the amount of 1%. 

The claimant proved that the 1% permanent anatomical

impairment was consistent with the Fourth Edition of the

Guides and was supported by objective findings not within

the claimant’s voluntary control.  The claimant proved that

the February 22, 2010 compensable injury was the major cause

of the claimant’s 1% permanent anatomical impairment.  The

Full Commission therefore reverses the administrative law

judge’s finding that the claimant did not prove he was

entitled to permanent partial disability benefits.  We

remand this matter to the administrative law judge for an

adjudication of whether or not the claimant is entitled to
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wage-loss disability benefits exceeding the claimant’s 1%

anatomical impairment.  

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2002).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority’s

award of a 1% permanent anatomical impairment.  In my

opinion, the claimant has failed to meet his burden of

proof.

The medical evidence demonstrates that Dr.

Standefer's December 13, 2010 report indicated that the

claimant’s current problem was a disc protrusion at the L3-4



Meadows - G004260 20

level.  While the impairment rating assigned by Dr.

Standefer for the claimant’s disc protrusion at the L3-4

level is proper, I note that the medical records indicate

that this same finding was made as a result of the

claimant’s low back complaints in 2004.  In 2004, the

claimant returned to Dr. Queeney, who had previously done

surgery on the claimant’s back.  Dr. Queeney ordered an MRI

scan of the claimant’s lumbar spine.  Dr. Queeney's report

of June 10, 2004 indicated that the MRI scan of May 7, 2004

revealed that the claimant had "multiple disc protrusions at

virtually all lumbar segments."  Based upon the claimant’s

continued complaints of pain, Dr. Queeney ordered a CT scan

of the claimant’s lumbar spine, which was performed o June

29, 2004.  The findings on that CT scan include a mild

broad-based disc bulge at the L3-4 level. 

Although the claimant’s primary complaint in 2004

was a herniated disc at the L2-3 level, the findings on the

MRI and CT scan indicate that the claimant had multiple disc

protrusions at virtually all lumbar segments including the

L3-4 level.  It is of note that the record is void of

evidence indicating that Dr. Holder and/or Dr. Standefer

were aware of the claimant’s low back problems and test

results from 2004.  Therefore, when I consider the evidence
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of record, I cannot find that the 1% permanent impairment

rating is for the claimant’s compensable injury.  The

medical records are clear that the claimant had problems at

the L3-4 level in 2004. 

Accordingly, I must dissent from an award of any

permanent anatomical impairment.  

                                 
KAREN H. MCKINNEY, COMMISSIONER


