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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed December 21, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on June
30, 2011, and contained in a pre-hearing order
filed July 5, 2011, are hereby accepted as
fact.

2. The claimant has proven by a preponderance of
the evidence that the surgical intervention
recommended by Dr. Tullis is reasonable and
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necessary medical treatment for her admittedly
compensable June 23, 2009, back injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 21, 2011 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by
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Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority’s finding that the claimant has proven by a

preponderance of the evidence that the surgical

intervention recommended by Dr. Tullis is reasonable and

necessary medical treatment for the treatment of her

admittedly compensable June 23, 2009, back injury.

          The claimant sustained an injury to her lower

back in the form of a lumbar strain on June 23, 2009. 

The claimant was seen in clinic for this injury the
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following day by Dr. Keith Holder. Dr. Holder took x-

rays of the claimant’s back which showed only

degenerative changes at levels of the claimant’s lumbar

spine where she had undergone previous fusion surgery. 

Dr. Holder’s statements as to the results of those films

more specifically reflect the following:

X-Ray: Lumbar spine, 3-views, shows
intact pedicle screws and no
appreciable movement is noted on
flexion and extension views.

          Upon his physical examination of the claimant,

Dr. Holder noted that the claimant exhibited good heel

to toe gait, good extension and flexion, good lower

extremity strength, and full range of motion in the

lower extremities.  Dr. Holder further noted that the

claimant had seen her personal physician earlier that

day, who had prescribed her Zanaflex, hydrocodone, and

an anti-inflammatory medication.  Therefore, Dr. Holder

continued the claimant on these medications and released

her to return to work with restrictions.  Thereafter,

the claimant continued under the care and treatment of

Dr. Holder until December 1, 2009, when he released her

from his care for her compensable back strain.

          While under the care of Dr. Holder for her

work-related back strain, the claimant was also seen by
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her personal physician, Dr. Stephanie Frisbie, and by

Dr. Michael Standefer, a Fort Smith neurologist who had

performed a lumbar fusion on the claimant on  June 3,

2004, in order to address a large herniated disc at

level L5-S1.  According to Dr. Standefer’s operative

note from that date, the extent of the claimant’s

herniation was so severe that “fusion was mandatory.” 

Furthermore, pursuant to his deposition testimony of

August 29, 2011, Dr. Standefer stated that the

claimant’s diagnostic studies contemporaneous with that

surgery revealed a “mild broad-based disk bulge and

posterior element hypertrophy” at level L4-5.

          Following her lumbar fusion surgery, the

claimant was released by Dr. Standefer in August of 2004

to return on an “as needed” basis.  In the meantime, the

claimant had continued under the care of Dr. Frisbie,

for, among other things, maintenance of her pain

medications.  

          The medical records and testimony of Dr.

Standefer reflect that the claimant was next seen in Dr.

Standefer’s office on February 2, 2009, with complaints

of neck and low back pain.  Dr. Standefer stated in

deposition that the claimant had reported to him at that



McMillan - F907459 6

time that she had experienced neck pain since 2007, when

she was involved in an automobile accident.

          The claimant was seen again by Dr. Standefer

on March 3, 2009.  Dr. Standefer’s clinic note from that

date reflects the following:

The patient is seen in the clinic
for routine followup purposes. She
was initially evaluated on February
2, 2009 by the nurse practitioner.
The history and clinical exam have
been reviewed. The patient does have
a past medical history of lumbar
fusion at L5-S1 level. This was for
treatment of an overt ruptured
lumbar disc. Prior to surgery, she
complained of severe numbness,
tingling, and pain in the low back
and left lower extremity.
Postoperatively, she did well and
was released from the clinic in
August 2004. More recently, she has
developed pain in the neck and pain
at the base of the skull. She has
also had low-back pain, which is
bothersome for her.

          Adding further in deposition that the claimant

also complained of “intermittent radiation of pain down

her right lower extremity,”  Dr. Standefer’s March 3,

2009, report continued as follows:

Ancillary studies to date include
lumbar MR scan, which demonstrated
postsurgical findings but no
evidence of overt focal disc
protrusion. A cervical MR scan
demonstrated a small central disc
protrusion at C3-4 and moderate disc
bulging at C4-5.
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          Noting further in his report that the claimant

had reported that her neck and low back pain was

chronic, Dr. Standefer stated that the findings on the

claimant’s MRI of her cervical and lumbar spine were

consistent with mild degernerative changes, but that

they were not otherwise “sufficiently severe” enough to

warrant surgical intervention.  To this extent, Dr.

Standefer recommended that the claimant continue in a

conservative course of treatment. 

          Following her work-related incident of June

23, 2009, the claimant was next seen by Dr. Standefer on

October 1, 2009.  At that juncture, Dr. Standefer stated

the following:

At present, I really don’t see any
evidence of any alteration in her
clinical exam or her radiographic
studies when compared with March of
2009.  Historically, she reinjured
her back while working and it would
certainly appear that she has
probably had a superimposed lumbar
strain. As outlined previously, she
was having problems with chronic
back pain.  As such, I would suspect
that her work-related injury
aggravated this.

          Failing to find medical evidence of overt

surgical pathology, Dr. Standefer released the claimant

with no plans for follow-up treatment.  He recommended

that she continue under the care of an occupational



McMillan - F907459 8

medicine physician.  Noting that physical therapy had

failed to benefit the claimant, he also recommenced that

she might benefit from steroid injections.

          In the meantime, clinic notes from the

claimant’s PCP, Dr. Frisbie, reflect findings consistent

with Dr. Standefer’s assessment of the claimant’s

symptomatology.  More particularly, in October of 2007,

the claimant reported “charley horses,” or cramping in

her legs, which Dr. Standefer testified could have been

residual symptoms form her prior fusion surgery.  In

January of 2008, the claimant reported to Dr. Frisbie

that the pain medication she had been prescribed was

ineffective in controlling her pain to the point that

her pain was disturbing her sleep pattern.  The claimant

also reported to Dr. Frisbie that she was experiencing

“twitching” in her muscles, which Dr. Standefer again

stated could have been residual symptoms from her prior

surgery.  On July 24, 2008, the claimant reported to Dr.

Frisbie that she was experiencing right hip numbness and

tingling.  Then, on August 19, 2009, approximately one

month after her work-related injury, Dr. Frisbie noted

that the claimant’s objective medical findings

demonstrated tenderness in her low back.  Otherwise, the

claimant’s back examination was normal.  The claimant
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continued to seek treatment with Dr. Frisbie for her low

back complaints until, in April of 2010, Dr. Frisbie

referred her to Dr. Cyril Raben, an orthopaedic surgeon.

          Upon his initial examination of the claimant’s

“Spine, Ribs and Pelvis” on April 20, 2010, Dr. Raben

noted pain and tenderness on palpation, with marked

reduction in the claimant’s range of motion and obvious

muscle spasm.  Suspecting a herniation, Dr. Raben

treated the claimant with a steroid injection and

ordered an MRI.  The results of that study, which was

conducted on May 3, 2010, revealed no acute changes in

the claimant’s lumbar spine.  Post surgical changes were

noted on that study, however, indicating degenerative

changes in the claimant’s lumbar spine.  More

specifically, in his clinic report dated May 6, 2010,

Dr. Raben stated:

I have plain films that show an
un[s]table segment at L4-5 level,
the area above the previous fusion.
MRI scans show that she has a marked
decrease disc space height with
anterior listhesis of between Grade
I and Grade II at L4-5 level with
significant bulging, herniation, and
degeneration. I notice similar
findings at L3-4 with marked
decreased disc space height, disc
deterioration, and disc
degeneration. Neuroforaminal lateral
recess stenosis are noted especially
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in line T2 weighted imaging axial
studies.

          Upon physical examination of the claimant,

other than difficulty with position change, Dr. Raben

observed that the claimant demonstrated normal gait and

station, and he noted no misalignment, asymmetry,

crepitation, defects, tenderness, masses, effusions,

decreased range of motion, instability, atrophy, or

abnormal strength or tone in the head, neck, spine,

pelvis, or upper and lower extremities.  Dr. Raben

continued the claimant on a conservative course of

treatment which included steroid injections and

medications.

          On May 18, 2010, the claimant was admitted to

Washington Regional Hospital for a bilateral

neuroforaminal epidural at L4-5.  Her diagnosis upon

admission was lumbar disc derangement, degeneration, and

stenosis.  On May 26, 2010, the claimant underwent an

EMG study at the Northwest Arkansas EMG Clinic.  The

report of this study states as follows:

ASSESSMENT: Normal postoperative
study of the lower left extremity
and corresponding lumbosacral
paraspinal musculature. Study was
unrevealing except for some
paraspinal changes, which can be
seen indefinitely following spinal
surgery. No changes noted in the



McMillan - F907459 11

extremity musculature to suggest
radiculopathy, plexopathy,
generalized peripheral neuropathy,
or peripheral nerve entrapment
syndrome or injury.

          The claimant was again seen by her PCP, Dr.

Frisbie, on August 8, 2010, at which time she reported

that she was working, but with pain “running down her

right hip and legs.”  In addition, the claimant reported

that Dr. Raben was relocating his practice to Iowa, and

that she needed a referral to another neurosurgeon.

          On August 17, 2010, the claimant was seen by

Dr. Jason Tullis, who diagnosed her with

spondylolisthesis at L4-5. At that time, the claimant

reported pain down into her left foot and leg.  A

medical excuse from Dr. Tullis’s office dated September

9, 2010, reflects that he had scheduled the claimant for

back surgery in October.  The claimant postponed that

surgery due to medication issues.

          On January 19, 2011, the claimant was treated

by a chiropractor to whom she reported left foot

numbness and pain running down her left leg for one

year.  A letter to Dr. Tullis from Cameron Mitchell, DC,

dated March 11, 2011, reflects that she first saw the

claimant in March of 2010, at which time she advised her

that x-rays had revealed anterior spondylolisthesis for
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which chiropractic treatment would not help.  This

letter also reflects that upon returning to her office

on January 19, 2011, she again explained to the claimant

that she could not assist her with spinal adjustments,

as only physical therapy to include electrical

stimulation, heat, and deep tissue message would help to

temporarily relieve her symptoms.

          On March 9, 2011, the claimant underwent

another MRI of her lumbar spine which revealed

progressive worsening of her degenerative condition,

including Grade I anterolisthesis at L4-5, and a more

pronounced disc bulge at the same level.  On her last

reported visit with Dr. Tullis on March 16, 2011, the

claimant continued to report numbness in her left foot.

          The medical evidence in this claim is

comprehensive, comprising 268 pages of reports from

various treating physicians dating back to Dr.

Standefer’s initial report of May 20, 2004.  A thorough

review of the claimant’s long and complicated history of

medical treatment, which includes ongoing treatment

under the care of Dr. Frisbie for conditions unrelated

to her 2009 injury, reveals that the claimant has been

positive for symptoms of progressively worsening

degenerative back problems since at least January of
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2006.  In addition, diagnostic studies taken throughout

the course of the claimant’s treatment indicate that the

claimant has had a bulging disc (or, mechanical problem)

in her spine at the level upon which Dr. Tullis now

wants to operate since at least the time of her 2004

surgery.  More specifically, an MRI taken

contemporaneously with the claimant’s 2004 fusion

surgery revealed a small disc bulge at L4-5.  A

subsequent MRI taken on January 23, 2006, confirmed that

this disc had "just slightly progressed from previous

examination in 2004.”  Yet another MRI  taken on

February 16, 2009, reaffirmed the presence of a mild

disc bulge at level L4-5, with facet degenerative

changes noted.  Thereafter, each and every diagnostic

study performed on the claimant’s lumbar spine showed

consistent findings of progressive degenerative changes

at that level.

          Moreover, the claimant’s testimony reflects

that she has suffered from low back pain since 2006.  On

cross-examination the claimant stated as follows:

Q. When was the last time you recall
being pain free in your back?

A. Oh, I would say around, are you
talking previous to the accident?
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Q. I’m talking before June of 2009,
when is the last time you were pain
free in your back?

A. About 2006 - ‘07. 

          Although the claimant could recall no specific

incident that had precipitated her onset of lower back

pain at that time, she admitted that she experienced

pain in her left leg then, as well.

          And, while her initial testimony did not

reflect that she was experiencing pain in her right leg

in 2006, her MRI report of January 23, 2006, indicates

that she complained of right leg pain at the time this

study was conducted.  Upon being confronted with medical

evidence indicating otherwise, the claimant did finally

admit that she has experienced some right leg pain since

2006.  Therefore, the claimant’s testimony reflects that

she has experienced bilateral leg pain since 2006.

          Moreover, while Dr. Tullis’ justification for

the fusion  surgery that the claimant now seeks was

unclear from the medical records, he stated in

deposition taken August 11, 2011, that he has

recommended this procedure in order to address the

claimant’s spondylolisthesis at level L4-5.  And,

although Dr. Tullis testified that the claimant’s

“symptomatolgy in combination with some objective
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findings” prompted this recommendation, he agreed that

these objective findings pre-existed her June 2009

injury.  Further, Dr. Tullis indicated that the

claimant’s complaints of left foot numbness, which were

what specifically prompted him to recommend surgical

intervention, were new to him with regard to his

treatment of the claimant.  The medical records,

however, indicate that the claimant began reporting

similar symptoms in her extremities as early as 2008. 

Moreover, the chiropractor who treated the claimant

stated in her letter to Dr. Tullis that the claimant had

reported in January of 2011, left foot numbness and pain

running down her left leg for one year.  Finally, the

claimant testified that she has experienced pain in both

legs since well before June of 2009.

          Notwithstanding the above, however, the most

convincing evidence in this claim that the claimant’s

symptoms are progressive in nature as opposed to acute,

are the diagnostic studies taken throughout the course

of the claimant’s treatment.  As previously mentioned,

these studies, which included numerous x-rays, CT scans,

MRI’s, and an EMG study consistently confirmed the

presence of progressive degenerative changes in the

claimant’s lumbar spine above her surgical site since
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her 2004 fusion.  In addition, I once more note that the

presence of a slight bulge at level L4-5 was indicated

in a diagnostic study conducted contemporaneously with

the claimant’s 2004 fusion surgery.   Moreover, I

further note that the claimant did not seek approval

through her workers’ compensation carrier for her

current proposed surgery until after she was ultimately

denied this procedure by her health insurance carrier,

although she had initially been approved through that

venue when she decided to postpone.

          It is well established that employers must

promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark.

Code Ann. § 11-9-508(a)(Supp. 2009). Moreover, injured

employees have the burden of proving by a preponderance

of the evidence that the medical treatment is reasonably

necessary for the treatment of the compensable injury.

Owens Plating Co.v. Graham, 102 Ark. App. 299, 284

S.W.3d 537 (2008). What constitutes reasonable and

necessary treatment is a questions of fact for the

Commission. Id. Anaya v. Newberry’s 3N Mill, 102 Ark.

App. 119, 282 S.W.3d 269 (2008). When assessing whether

medical treatment is reasonably necessary for the

treatment of a compensable injury, we must analyze both
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the proposed procedure and the condition it is sought to

remedy. Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission Opinion filed December 13, 1989

(Claim No. D512553).

          The weight of the medical evidence in this

claim, which I again note is extensive, reveals that the

claimant suffers from symptomatology consistent with a

degenerative spine condition that pre-existed her

compensable back strain of June 2009.  Likewise, the

weight of the evidence, including numerous objective

diagnostic studies conducted throughout the course of

the claimant’s long history of treatment for her back,

combined with various reports from several medical

providers who have treated the claimant since 2004,

reflects that the claimant has not necessarily presented

with new symptoms since June 2009, only gradually

worsening symptoms of the same etiology that existed

prior to that time.  Therefore, based upon the weight of

the medical evidence, which clearly indicates that the

claimant’s current symptoms result from a progressively

worsening degenerative condition and not from her back

strain of June 2009, I find that the claimant has failed

to provide substantial proof that her proposed lumbar

fusion procedure is reasonable and necessary for the
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treatment of her June 2009 compensable back strain. 

Because I find that the claimant has failed to prove by

a preponderance of the evidence entitlement to this

proposed additional medical treatment, I respectfully

dissent from the majority opinion that affirms the

Administrative Law Judge’s award of said same.

Accordingly, I must respectfully dissent from the

majority’s opinion. 

                                
                         KAREN H. MCKINNEY, COMMISSIONER


