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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F711943

TAYLOR McDANIEL, EMPLOYEE                      CLAIMANT

ARKANSAS STATE HIGHWAY AND 
TRANSPORTATION DEPARTMENT, EMPLOYER   RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER           RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2
     

OPINION FILED JULY 24, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE WILLIAM
L. WHARTON, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 6, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On August 8, 2007, the employment
relationship existed between the parties
during which time the claimant earned an
average weekly wage of $611.66,
generating compensation benefit rates of
$408.00/$306.00, for total/permanent
partial disability.

3. On August 8, 2077, the claimant
sustained a compensable injury from
which he reached the end of his healing
period on February 25, 2010, and was
assigned an anatomical impairment rating
of 30% to the right upper extremity.

4. The evidence preponderated that when the
claimant’s age, education, work
experience, permanent restriction and
physical limitation are considered along
with other matters reasonably expected
to affect his future earning capacity,
he has been rendered permanently totally
disabled as a result of the August 8,
2007, compensable injury, pursuant to
Ark. Code Ann. §11-9-519(c).

5. Respondents #1 shall pay all reasonable
hospital and medical expenses arising
out of the compensable injury of August
8, 2007.

6. Respondents #1 have controverted the
claimant’s entitlement to permanent
total disability benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the April 6, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant has proven by a

preponderance of the evidence that he is permanently and

totally disabled as a result of his compensable wrist

injury of August 8, 2007.  My carefully conducted de

novo review of this claim in its entirety reveals that

the claimant has failed to prove by a preponderance of

the evidence that he is permanently and totally disabled

as a result of his compensable injury.   

It is undisputed that the claimant, a 25-year

employee with the Arkansas State Highway and

Transportation Department (AHTD), injured his right

wrist on August 8, 2007, in the course and scope of his

employment as a senior mechanic.  That injury was

accepted as compensable and appropriate medical
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treatment was provided.  The medical treatment received

by the claimant consisted, in part, of five surgeries,

the last being a total right wrist fusion with hardware

that rendered the claimant’s wrist permanently

immovable.  The claimant’s latest treating surgeon, Dr.

Richard S. Wirges, assessed the claimant to be at

maximum medical improvement on February 25, 2010, and

assigned him with 30% permanent physical impairment for

his scheduled injury.  Pursuant to a letter dated March

3, 2010, Dr. Wirges stated that he calculated this

permanent impairment rating based upon the tables

contained within the Guides to Evaluation of Permanent

Impairment, 4th edition.  More specifically, Dr. Wirges

assigned the claimant 21% permanent physical impairment

due to the claimant’s loss of flexion and extension from

his fusion, and 9% permanent physical impairment for

right wrist radial and ulnar deviation.  The respondent

has paid this benefit in the form of a lump sum payment.

The claimant, who is right-hand dominant,

testified that he is currently unable to pick up items

with his right hand, and that he uses his left hand now

for such activities.  In addition, while the claimant

admitted that he is able to bathe and dress himself, he

stated that he requires assistance with activities such

as buckling his belt and tying his shoes.  He further
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stated that he experiences daily pain associated with

his right wrist, which he treats with prescription

Tramadol.  Further, the claimant, who wears a right

wrist brace, stated that he experiences severe pain when

he is bumped, or when he over-uses his right hand.  The

claimant testified that he worked side-jobs, such as

lawn care, prior to his wrist injury, and that he did

all of the home cooking.  He further stated that his

only hobby was hunting.  The claimant testified that

while he no longer does all of the cooking, he assists

his wife with the cooking and with light house work such

as vacuuming.  He further testified that he does

occasional side-jobs, but that he no longer hunts.  The

claimant stated that he drives short distances, and that

he would be willing to return to work if he could find

suitable employment.  The claimant admittedly attributes

part of his current disability to back problems

resultant from an incident in the early 1990's that

required a course of conservative treatment.  The

claimant testified that he was eventually released to

full, unrestricted duty pursuant to his back.  Finally,

the claimant testified that he was sixty-two years old

at the time of the hearing with a high school education.

The claimant stated that his work history with

the respondent employer includes having served as a rest
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area attendant, the lead person in the rest area, a

service station attendant, a diesel mechanic, and

finally as senior mechanic, which was a supervisory-type

position.  The claimant’s employment experience prior to

his employment with AHTD consisted of farm labor,

working in a tire shop, servicing vending machines, and

factory work.

Permanent total disability means inability,

because of a compensable injury or an occupational

disease, to earn any meaningful wages in the same or

other employment.  Ark. Code Ann. § 11-9-519(E)(1)(Repl.

2002).  The claimant has the burden of proving that he

was unable to earn meaningful wages.  Ark. Code Ann. §

11-9-519(E)(2).  Attendant factors relevant to whether a

claimant is unable to earn any meaningful wages include

medical evidence, age, education, experience and other

circumstances reasonably related to a claimant’s earning

power.  Rutherford v. Mid-Delta Community Servs., Inc.,

102 Ark. App. 317, 285 S.W.3d 248 (2008).  Absent a

finding of permanent total disability, a claimant who

has suffered a scheduled injury is limited to the

benefits listed at Ark. Code. Ann. § 11-9-521(Repl.

2002).

The claimant asserts that his age, level of

education, and work history, which consists primarily of
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labor-intensive activities, combined with the loss of

mobility of his right hand makes him totally unable to

earn meaningful wages.  In a case similar to the present

claim, however, the Court of Appeals affirmed a decision

by the Commission denying permanent and total disability

benefits where the claimant had been assessed with a 30%

permanent impairment rating due to her compensable wrist

injury.  See, Evans v. Bemis Company, Inc., 2010  Ark.

App. 65, ___ S.W._ ___ (2010).  Notwithstanding the fact

that Ms. Evans was younger and had a more varied work

history, the Court found that her failure to seek

employment in a light-duty capacity even though she had

been assessed as being capable of performing said duty,

and the fact that she had continued to work light-duty

for a year after her surgery using her left hand only,

precluded her from permanent and total disability

benefits.  Likewise, the Commission denied permanent and

total disability benefits to a claimant who had been

assessed with a total of 12% disability for scheduled

leg injuries where he was found to have lacked

motivation to return to work due to the benefits that he

was receiving, although he had testified that he was

capable of doing some housework and light yard work. 

See, Thompson v. City of Fort Smith, Full Commission

Opinion filed April 13, 2011 (Claim No. F606670).
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With regard to this claimant, while I

acknowledge that 30% permanent impairment is

significant, I note that the claimant’s impairment is

limited to his right hand.  I further note that while

the claimant offered credible testimony that he is no

longer able to perform the duties he was performing as

senior mechanic for the respondent employer, other than

his own self-serving testimony, he has failed to offer

any evidence, medical or otherwise, to substantiate that

he is unable to work in some capacity.  In fact, a

clinic note from Dr. Wirges dated February 25, 2010,

indicates only that the claimant’s fusion had “healed

well,” and that he was being released from medical care. 

This letter fails to address the claimant’s work

restrictions, if any, nor does Dr. Wirges’ March 3,

2010, opinion letter wherein he rated the claimant’s

disability address his permanent restrictions.  Although

Dr. Wirges states in his March 3rd letter that the

claimant is unable to return to work in his former

capacity as senior mechanic, citing the primary reasons

for this being his limited right-wrist mobility, chronic

nerve entrapment, and his decreased right-hand strength

and ability to manipulate small objects, Dr. Wirges

fails to indicate what type of work the claimant may be

able to perform with these physical limitations. 
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Likewise, a Workers’ Compensation work status report

filled out by Dr. Wirges on March 5, 2010, indicates

only that the claimant had been released from his care

on February 25, 2010, on which date he had reached

maximum medical improvement.  Although this report

listed five categories for work status, ranging from

Class I, where the claimant has no significant

limitations of functional capacity, to Class V, where

the claimant has severe limitations that would limit

them even from secretarial work, Dr. Wirges failed to

check any of the available options as they might apply

to the claimant.

Uncorroborated testimony of an interested

party is always considered to be controverted.  This

rule also applies to a non-party witness whose testimony

might be biased. Burnett v. Philadelphia Life Ins. Co.,

81 Ark. App. 300, 101 S.W.3d 843 (2003).  While I note

that it was stipulated that the claimant’s wife would

offer testimony to corroborate his own, I reiterate that

the claimant has offered no evidence, other than his own

testimony, to support his contention that he is totally

incapacitated from earning meaningful wages.  Therefore,

such a determination is clearly based upon conjecture

and speculation, and it is well established that the

commission is constrained from such a basis for its
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decisions in that conjecture and speculation, even if

plausible, cannot take the place of proof. Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark.

791, 575 S.W.2d 155 (1979); Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Here, the claimant has offered no proof that

he is unable to perform work in some capacity: only that

he is unable to return to work in his former capacity. 

By his own testimony, the claimant is able to drive, do

light housework, and occasionally earn extra money by

doing yard work.  In addition, I reiterate that the

claimant’s physical limitations are restricted to his

right hand, and that those limitations primarily affect

the claimant’s fine motor skills.  In fact, the claimant

admitted that although he is unable to grip with his

right hand, he can hold items such as his coffee cup

with his right hand.  In addition, the claimant’s

testimony reflects that he has learned to compensate

somewhat for his disability by using his left hand to

perform tasks that he would normally perform with his

right.

Finally, although the claimant is perhaps an

older worker, he is not elderly, nor does he lack an

education or previous work experience that could easily
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transfer to a position other than that which he

previously held.  In fact, the record indicates that the

claimant received excellent reviews with the respondent

employer.  Therefore, it would seem that his established

work ethic would be an advantage to his seeking

employment in a lighter capacity.  The claimant, who

admitted that he receives approximately $1,719.00 in

both State retirement and disability income each month,

further stated that, aside from attempting to earn extra

money from yard work, he has not looked for work since

leaving his employment with the respondent employer.

Based upon the above and foregoing, I find

that the claimant has failed to prove by a preponderance

of the evidence that he is prevented by his compensable

right wrist injury from earning meaningful wages. 

Because the claimant has failed to meet his burden of

proof, I find that the claimant has failed to prove that

he is entitled to permanent and total disability

benefits.  Therefore, for all the reasons set forth

above, I must respectfully dissent from the majority's

opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


