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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed April 12, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above is reasonable and
is hereby accepted.

3. Claimant has not proven by a preponderance of the
evidence that he is entitled to a permanent
impairment rating and permanent partial disability
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benefits pursuant thereto.

4. Claimant has not proven by a preponderance of the
evidence that he is entitled to wage loss
disability benefits.

5. Claimant has not proven by a preponderance of the
evidence that he is entitled to a controverted
attorney’s fee.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find, as the physician

opining on permanent impairment is Dr. Harold Chakales who is now

deceased and therefore not available for deposition, the

Administrative Law Judge should have sent this file to the

Medical Cost Containment Division for the assignment of a second

Change of Physician doctor to clarify the issue of permanent

impairment.  As such, the issue of wage-loss disability is not

yet ripe and should be reserved for a future hearing.

     Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has been

reached.  Johnson v. Gen. Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1994).  The Commission has adopted the American Medical 

Associates Guides to the Evaluation of Permanent Impairment (4th

Ed. 1993) to be used in assessing anatomical impairment.  See

Commission Rule 09.34; Ark. Code Ann. §11-9-522(g)(Repl. 2002). 

It is the Commission’s duty, using the American Medical

Association Guides, to determine whether the claimant has proved

that he is entitled to a permanent anatomical impairment.  Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings.  Ark. Code Ann. §11-9-
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704(c)(1)(B)(Repl. 2002).  Objective findings are those findings

which cannot come under the voluntary control of the patient. 

Ark. Code Ann. §11-9-102(16)(A)(i)(Repl. 2002).  Medical opinions

addressing impairment must be stated within a reasonable degree

of medical certainty.  Ark. Code Ann. §11-9-102(16)(B)(Repl.

2002).

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major cause of

the disability or impairment.  Ark. Code Ann. §11-9-

102(F)(ii)(a)(Repl. 2002).  “Major cause” means “more than fifty

percent (50%) of the cause”, and a finding of major cause shall

be established according to the preponderance of the evidence. 

Ark. Code Ann. §11-9-102(14)(Repl. 2002).

     The Administrative Law Judge has rejected Dr. Harold

Chakales’ rating of 10% to the shoulder, stating that there are

no objective findings to support the rating.  This is incorrect.

Clearly there was objective evidence for Dr. Chakales to render

his medical opinion as to claimant’s anatomical impairment. 

There are range of motion tests, presence of cysts, degenerative

changes, rotator cuff tears, etc., all evidenced on objective

tests such as passive range of motion, MRI’s and X-rays.

      As for the Administrative Law Judge’s conclusion that

Dr. Chakales based his rating on degenerative objective findings,

in my opinion, the Administrative Law Judge cannot state this
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without resorting to conjecture and speculation. Conjecture and

speculation, even if plausible, cannot take the place of proof. 

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d

692 (1991).

      Dr. Chakales, the change-of-physician doctor, is now

deceased.  The Administrative Law Judge should have assigned this

file to the Medical Cost Containment Division for the claimant to

be assigned a new treating physician.  As the respondent has

denied payment for any further medical treatment, there is no way

for this Commission to resolve the crucial questions of whether

this 10% rating is based upon acute or degenerative objective

findings.  Also, the question of major cause cannot be resolved.

And, as the opining physician is deceased, we certainly cannot

inquire as to whether the opinion was stated within a reasonable

degree of medical certainty.  Ark. Code Ann. §11-9-705 (a)(1)

states:

(1)In making an investigation or inquiry or
conducting a hearing, the Workers’
Compensation Commission shall not be bound by
technical or statutory rules of evidence or
by technical or formal rules of procedure,
except as provided by this chapter, but may
make such investigation or inquiry, or
conduct the hearing, in a manner as will best
ascertain the rights of the parties.

     Here, in my opinion, this claim should not have gone

forward until the claimant was afforded an opportunity to have a

treating physician clarify Dr. Chakales’ opinion on permanent
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impairment.  In the unusual circumstance where the opining

physician is not available for deposition, I find it clearly

proper to send the file to the Medical Cost Containment Division

for assignment of a second Change of Physician to clear up the

issue of permanent impairment.  As such, in my opinion, the

majority should not have affirmed and adopted the opinion of the

Administrative Law Judge, and I must respectfully dissent.

                                   
PHILIP A. HOOD, Commissioner


