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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G003734   

BRENDA MCCOY,
EMPLOYEE                               CLAIMANT

SOUTHWEST ARKANSAS 
COMMUNITY CORRECTIONS,
EMPLOYER                               RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED JANUARY 10, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE RICHARD S.
SMITH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 29, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations agreed to by the parties and
recited herein are reasonable and are hereby
accepted as fact.

3. The claimant has failed to prove by a
preponderance of the evidence that she
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sustained a compensable back injury by
specific incident on April 23, 2010.

4. The claimant has failed to prove by a
preponderance of the evidence that the
additional medical treatment requested for her
left ankle is associated or related to her
compensable left ankle injury of April 23,
2010.  Therefore, the claimant has failed to
prove by a preponderance of the evidence that
she is entitled to additional medical
treatment for her left ankle as such medical
treatment is not related to the April 23,
2010, event.

5. The claimant has failed to prove by a
preponderance of the evidence that she
remained in her healing period from May 10,
2011, through a date yet to be determined with
regard to her compensable left ankle injury. 
Therefore, the claimant has failed to prove by
a preponderance of the evidence that she is
entitled to additional temporary total
disability benefits from May 10, 2011, to a
date yet to be determined.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the August 29, 2011

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

that the claimant has proved that she sustained a

compensable lumbar aggravation injury in the April 23,

2010 fall.  I also find that the claimant’s need for

treatment for her compensable left ankle injury is due

to the April 23, 2010 fall, not an independent

intervening cause.  As such, I would award the claimant

all benefits associated with her compensable back and

left ankle injuries.

Lumbar injury

          In workers’ compensation law, an employer

takes the employee as he finds him, and employment
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circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W. 3d 150 (2003).  An aggravation

of a pre-existing non-compensable condition by a

compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury resulting from an

independent incident.  Crudup v. Regal Ware, Inc., 341

Ark. 804, 20 S.W. 3d 900 (2000).  An aggravation, being

a new injury with an independent cause, must meet the

definition of a compensable injury in order to establish

compensability for the aggravation. Farmland Ins. Co. v.

Dubois, 54 Ark. App. 141, 923 S.W. 2d 883 (1996). 

          Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002)

defines “compensable injury”:

(i) An accidental injury causing
internal or external physical harm
to the body...arising out of and in
the course of employment and which
requires medical services or results
in disability or death. An injury is
“accidental” only if it is caused by
a specific incident and is
identifiable by time and place of
occurrence[.]

          A compensable injury must be established by

medical evidence supported by objective findings.  Ark.
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Code Ann. §11-9-102(4)(D).  “Objective findings” are

those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(a)(i). 

          The claimant credibly testified that, when the

elevator failed to properly operate, causing her to

fall, she injured her back.  This is clearly reflected

in the May 4, 2010 medical record of Dr. Smolarz, who

ordered a lumbar MRI.  The lumbar MRI, dated May 25,

2010, showed an annular tear at L3-4 and a posterior

central and left paracentral disc protrusion at L5-S1. 

Despite Dr. Smolarz’s assertion that the findings on the

MRI were chronic in nature, the claimant testified that

she had never experienced any pain like this in her back

before.  In fact, she had been able to perform the

essential functions of her job, which required extremely

physical demands, with no pain in her low back. 

Likewise, Dr. Smolarz prescribed Lortab, Vistaril, and

Restoril for her injuries, and the claimant was not

taking any of these medications prior to the date of

injury.  Based on the medical record and the claimant’s

credible testimony, I find that the claimant sustained a

compensable aggravation back injury in the April 23,

2010 fall.
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Left ankle

          The parties have stipulated that the claimant

sustained a compensable aggravation injury in the April

23, 2010 fall.  As such, the claimant is only required

to show that her injury was a factor in her current need

for treatment.  Williams v. L & W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2000).  The claimant

credibly testified that, prior to the April 23, 2010

fall, she was not having any problems with her left

foot/ankle.  Despite Dr. Smolarz indicating that the

claimant had full range of motion in her lower

extremities, that could not possibly be correct, given

the fact that the claimant had not had full range of

motion in her left foot/ankle since her 2004 motor

vehicle accident.  Furthermore, Dr. Statiskowski noted

that the claimant had decreased range of motion and

swelling in her foot/ankle. Swelling is an objective

medical finding.  See Estridge v. Waste Management, 343

Ark. 276, 33 S.W.3d 167 (2000), and Fred’s, Inc. v.

Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005).

          The claimant acknowledged that, in 2004, she

had a very serious left foot/ankle injury.  However, she

credibly testified that, although she did not have full

range of motion, that she did not experience pain or
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problems with her left foot/ankle until the April 23,

2010 fall.  The claimant did not take any medications

with regard to the prior injury to her foot/ankle, and

she was able to fully function in her job duties as a

correctional officer.  It was not until the fall at work

that she began experiencing pain and problems with her

left foot and ankle.  As such, I find that the April 23,

2010 compensable injury is a factor in her current need

for treatment.

Independent Intervening Cause

          When the primary injury is shown to have

arisen out of and in the course of employment, the

employer is responsible for every natural consequence

that flows from that injury.  K II Construction Company

v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002). 

However, benefits are not payable for a condition

resulting from a non-work-related independent

intervening cause that causes or prolongs a need for

treatment.  Ark. Code Ann. § 11-9-102(4)(F)(iii).  There

is no independent intervening cause unless the

subsequent disability was triggered by activity on the

part of the claimant that was unreasonable under the

circumstances.  Hislip v. Helena/West Helena Schools, 74

Ark. App. 395, 48 S.W.3d 566 (2001).
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          The claimant testified that, in December of

2010, she was in the back yard getting some sun and

walking around with a cane, when her left ankle gave out

from the pain, causing her to fall backwards and land on

her right shoulder.  The claimant testified that she did

not land on her back, but rather her right shoulder. 

The claimant testified that it was her left ankle going

out that caused her to fall.  The claimant testified

that she went to the emergency room a few days later and

there was bruising from her upper back down to her

buttocks and around to her abdomen due to massive

bleeding that stemmed from her upper back and shoulder. 

The claimant testified that she was on Coumadin at the

time of the fall and that her actual injury was to her

upper back and her shoulder, not to her low back.

          I find that the fall in December of 2010 does

not rise to the level of an independent intervening

cause.  First, the claimant had already sustained

compensable injuries to her low back and foot/ankle

prior to December 2010, and the medical records reflect

such.  Second, the claimant testified that she did not

injure her low back or left foot/ankle in the December

2010 incident.  This is reflected in the medical

records, which show internal bleeding that begins in the
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upper back and moves down the back and around her side. 

As the claimant was taking Coumadin for an unrelated

condition, her bleeding looked worse than her actual

injury.  Third, the claimant was not doing anything

outside of her restrictions when she fell.  In fact, she

fell because her ankle went out, something that had

never occurred prior to the workers’ compensation

injury.  The medical records show that the claimant’s

injuries were sustained prior to December of 2010 and

were not made worse as a result of the fall. Based on

the medical record and the claimant’s credible

testimony, I find that the claimant’s current need for

treatment for her low back and left ankle injury are due

to the compensable April 23, 2010 incident and not due

to a December independent intervening cause.

Conclusion

          In conclusion, I believe the claimant.  She

did not have any need for treatment for her low back or

left ankle until the April 23, 2010 incident. 

Therefore, I find that she sustained compensable

aggravation injuries in the April 23, 2010 incident.  I

find that the claimant’s compensable left ankle injury

is a factor in her current need for treatment and the

respondents are liable for the recommended ankle
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surgery.  As for the independent intervening cause

argument, the incidents in December 2010 simply do not

rise to that level.  The claimant was not performing any

unreasonable actions that would break the chain of

causation.  As the claimant has not been released to

return to work for either her back or left ankle injury,

I would award temporary total disability benefits.

          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


