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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F806810

GREGORY McCARTER, EMPLOYEE                     CLAIMANT

NO WAY PULPWOOD, INC., EMPLOYER RESPONDENT 

AMERISAFE RISK SERVICES, INC.,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED JANUARY 31, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 11, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction.

2. The claimant was an employee of the
respondent employer.

3. Date of the incident: May 1, 2008.
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4. The claimant sustained a compensable
injury to his cervical spine on May 1,
2008.

5. Because the claimant owned and worked
for a sole proprietorship logging
business, this case involves exceptional
circumstances in which the claimant’s
average weekly wage cannot be fairly and
justly determined using the formulas
described in Arkansas Code Annotated
Section 11-9-518(a) and (b).

6. In light of the vandalism to the
claimant’s newest equipment in July of
2007, his business’ reduction in staff
beginning in the second half of 2007,
and the company’s increased payment rate
from $11 per ton to $16.50 per ton from
the respondent in late 2007 or early
2008, I find that basing the claimant’s 
average weekly wage for his 2008 injury
on his net weekly business gains during
the four months that he operated his
business in 2008 is fair and just to all
parties.

7. The claimant’s net weekly business
earnings of at least $1,541 per week for
the four months that he operated in 2008
are sufficient to entitle the claimant
to the maximum compensation rates in
effect for an injury sustained in 2008.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 11, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the  claimant proved by a

preponderance of the evidence that his average weekly

wage should be based upon his net weekly business gains

during the four months the claimant operated his

business in 2008.  Based upon my de novo review of the

record, I agree that the claimant’s average weekly wage

should be calculated using the first four months of

2008.  However, I disagree with the finding that he is

entitled to the maximum compensation rate. 

My review of the evidence demonstrates that

2008 is the appropriate year to base the claimant’s

wages on.  The claimant’s contract with the respondent

employer to sell timber to them at the rate of $16.50

per ton was in effect at the time he was injured on May
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1, 2008.  However, I cannot agree that the claimant’s

average weekly wage was at least $1,541.  It appears

that the claimant’s tax return for 2008 is patently

deficient.  The depreciation amounts as well as the

contract labor wages he paid to his employer are not

included on that return.  Further, the return does not

contain other deductions contained on previous years

taxes.  For instance, previous returns include business

deductions for telephone and cell phone as well as

escrow.  These expenses were not included but there was

no explanation as to why these expenses were taken in

prior years but not in 2008.  The claimant’s tax return,

in my opinion, is clearly inadequate.  

The record only includes testimony from the

claimant’s tax preparer.  This preparer did not complete

the claimant’s return in 2008.  It was completed by

another preparer.  This preparer was not a witness at

the hearing to testify as to why she did not include

certain expenses on the claimant’s tax return.  As such,

it is difficult to discern from the record before us the

claimant’s true and actual wages for 2008.  The claimant

has the burden of proof.  However, this does not mean

that we must accept a flagrantly deficient tax return

that does not reflect all of the claimant’s business

expenses.    
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Accordingly, I must respectfully dissent from

the majority’s award of benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


