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Attorney at Law, Texarkana, Arkansas.
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PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed May 10, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties and recited herein are
reasonable and are hereby accepted as
fact.
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3. The claimant has proven by a
preponderance of the evidence that he
sustained a compensable left shoulder
injury by specific incident on October
14, 2010.

4. The claimant has proven by a
preponderance of the evidence that the
medical treatment contained in the
record herein for treatment of the
claimant’s left shoulder has been
reasonable, necessary, and related to
his compensable left shoulder injury of
October 14, 2010.  Therefore,
respondents are hereby directed and
ordered to pay for all medical treatment
related to the claimant’s compensable
left shoulder injury contained in the
record herein forthwith pursuant to
Commission Rule 99.30, including but not
limited to the treatment now being
recommended by Dr. Bryant.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 10, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and
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adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant sustained a

compensable left shoulder injury on October 14, 2010. 

My carefully conducted de novo review of this claim in

its entirety reveals that the claimant has failed to

prove by a preponderance of the evidence that he

sustained a compensable left shoulder injury on October

14, 2010. 

The claimant sustained a compensable, left

elbow hyperextension injury on October 14, 2010.  The

claimant properly reported this injury, and he received

site treatment primarily in the form of moist heat and

bio-freeze applications under the supervision of

industrial nurse, Darrell Hernandez.  When the

claimant’s condition worsened, Mr. Hernandez accompanied

the claimant to a Healthcare Express clinic where he was

seen by nurse practitioner, Steven Foltz, on October 26,

2010.  The clinic note from that visit reflects that the

claimant failed to report an injury to his left shoulder

at that time.  This note further reflects that the

claimant complained of pain from the middle of his left

biceps tendon down to his left wrist.  On October 27,

2010, an MRI study of the claimant’s extremities was
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conducted which indicated that the claimant had

sustained a left biceps tendon tear.   

On November 1, 2010, the claimant was seen by

orthopedic surgeon, Dr. Norris Knight, who diagnosed him

with a torn left biceps tendon consistent with the MRI

findings.  Dr. Knight restricted the claimant’s use of

his left upper extremity pending surgical repair of his

left biceps tendon.  

On November 3, 2010, Dr. Knight performed an

operative exploration of the claimant’s left biceps

tendon which revealed that, contrary to prior MRI

findings, it was still intact.  Therefore, Dr. Knight

opined that the claimant had partially ruptured the

“muscle belly” in his left bicep.  Dr. Knight referred

the claimant for post-operative therapy in the way of

Isotonic home exercises. 

On November 4, 2010, Dr. Knight authorized the

claimant to return to “no-handed work,” with restricted

use of his upper left extremity.  Furthermore, Dr.

Knight stated that the claimant “must wear a sling.”

Dr. Knight’s clinic report from the claimant’s

follow-up visit on November 18, 2010, reflects that the

claimant had regained full mobility, that his overall

soreness was diminishing, and that his biceps muscle was

intact both proximally and distally.  Dr. Knight
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continued the claimant in Isotonic home exercises

commensurate with his symptom level.

Upon his December 30, 2010, follow-up visit

with Dr. Knight, the claimant’s physical examination

showed full range of motion with induration (sclerosis)

at the surgical site and supination weakness.  In

addition, the claimant reported some discomfort anterior

in the elbow, particularly on maximum supination.  Dr.

Knight placed the claimant on work restrictions of no

lifting over 20 pounds until his next visit in two

months, at which time he expected him to be at maximum

medical improvement.  

The record reflects that the claimant

submitted a Form C to the Commission dated November 20,

2010, by which the claimant was granted a change of

physician on January 5, 2011.  Thereafter, the claimant

was seen by orthopedic surgeon, Dr. D’Orsay Bryant, III. 

Pursuant to his clinic note of the claimant’s first

visit on February 1, 2011, Dr. Bryant opined that an MRI

of the claimant’s left shoulder was indicated in order

to “provide some measure of objectivity to the patient’s

subjective shoulder complaints.”  In addition, Dr.

Bryant opined that an EMG study of the claimant’s left

upper extremity was warranted due to the claimant’s

persistent postoperative neurological complaints.  An
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MRI scan of the claimant’s left elbow was conducted on

March 7, 2011, for which, according to Dr. Bryant’s

clinic note of March 8, 2011, conservative treatment was

indicated.  On that date, Dr. Bryant restricted the

claimant’s work activities to no pushing, pulling, or

lifting over twenty pounds.   

On March 15, 2011, the claimant returned to

Dr. Bryant, who stated in his report as follows:

The patient’s lateral epicondylitis
treatment has been approved. The
patient does have tenderness and
soft tissue swelling at the lateral
epicondyle. He was given an
injection under sterile conditions
to the lateral epicondyle. He has
tolerated the procedure well. The
patient was placed in an Epitrain
elbow brace. On discussion with the
patient, he decided not to undergo a
formal physical therapy program but
instead he was given a home exercise
strengthening and rehabilitation
exercise program that he could do on
his own at home. I do believe that
this would be more efficacious for
the patient’s recovery. He was given
medication and he will follow up in
four weeks. 

The record reflects that the claimant

underwent a functional capacity examination on April 14,

2011.  According to Dr. Bryant’s clinic report April 26,

2011, he stated as follows:

The patient comes to the office
today for evaluation of work-related
injury to left elbow. The patient
was also informed of the EMG/NCS
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results. Dr. Pippinger did an
excellent evaluation, which revealed
changes consistent with post-
operative recovery. There is no
indication for any acute
intervention on the elbow as Dr.
Pippinger stated it was “essentially
a normal study.” ...The patient does
have persistent [] preferable to the
left shoulder. He is not putting
additional stress on the left elbow
because of the pressure we put on
the left shoulder. The patient is
having a conference regarding left
shoulder. He was given medication
and he will follow up in four weeks.

The claimant was again seen by Dr. Bryant on

May 24, 2011, at which time Dr. Bryant stated that, “The

left shoulder has not yet been determined to be a work-

related injury.”

On May 24, 2011, the claimant filed a Form AR-

C with the Commission, claiming an injury to his left

shoulder as a result of the October 14, 2010, incident.  

On June 6, 2011, the claimant came under the

care of Dr. Clay Nash.  Pursuant to his evaluation of

the claimant, Dr. Nash ordered an MRI of the claimant’s

left shoulder.  This study, which was taken on June 23,

2011, revealed Type II acromion with mild degenerative

capsular hypertrophy. 

The claimant returned to Dr. Bryant on June

28, 2011, at which time Dr. Bryant opined that he was at
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maximum medical improvement for his elbow injury with no

permanent impairment.  With regard to the claimant’s

left shoulder, Dr. Bryant stated, “It should be noted on

today’s examination, the patient brought an MRI of the

left shoulder that was ordered by the patient’s medical

physician, Dr. Clayton Nash. The MRI of the left

shoulder did indicate “moderate supraspinatous

tendinopathy.”

In a letter from nurse practitioner in the

office of Dr. Nash, Debra Bilbo, to respondent’s

attorney dated July 21, 2011, Ms. Bilbo wrote as

follows:

In answer to your inquiry regarding
Mr. David Martin’s MRI there is no
evidence of acute injury in that
there are no ligament, muscle or
tendon tears. He has mild
tendinopathy, which the radiologist
does not classify as chronic. He has
type 2 acromion with mild
degenerative capsular hypertrophy.
Degenerative changes usually
indicate a problem over time. 

The claimant returned to Dr. Bryant on August

13, 2011, in follow-up for his left shoulder complaints. 

In his clinic report of that visit, Dr. Bryant opined

that the claimant suffered from left shoulder

impingement syndrome with rotator cuff tendinopathy for

which he recommended conservative treatment.  Further,

considering the results of the claimant’s June 23, 2011,
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MRI, combined with clinical findings and the history of

subjective shoulder complaints that the claimant had

presented to Dr. Bryant since his initial treatment with

him, Dr. Bryant opined that the claimant’s injury to his

rotator cuff and supraspinatous tendon were secondary to

his work-related injury.  Dr. Bryant further elucidated

this opinion in his October 7, 2011, response to an

inquiry by the respondent’s attorney as follows:

A careful examination of the
patient’s mechanism of injury to the
hyperextended left elbow and forward
flexed (sic) of the left shoulder
explains the etiology of the
patient’s shoulder tendinopathy. ..
The morphology of the patient’s type
II acromion explains how the
patient’s left shoulder
supraspinatous was injured on
October 14, 2010.

In contradiction to this opinion, Dr. Knight

responded to a similar inquiry by the respondent’s

attorney in correspondence dated December 20, 2011, as

follows:

He [the claimant] subsequently had
an MRI of the left shoulder at
Advanced Imaging read by Dr. Michael
Hill, M.D. dated June 23, 2011 of
the left shoulder. The findings were
moderate supraspinatous tendinopathy
without evidence of tendon tear and
Type II acromian. The Type II
acromian is congenital and the
degenerative changes in the shoulder
as noted are compatible with a 43
year old manual laborer. At no time
as noted when I saw him did he have
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a history of shoulder pain. It is
not felt that the MRI findings are
compatible with any specific type of
shoulder injury.

The claimant admitted that he failed to report

an alleged shoulder injury in the initial paperwork that

he filled out for the respondent employer at the time of

his elbow injury or in a subsequent discussion he had

with adjuster, Joanne Cannatella, after he filed a First

Report of Injury form on December 7, 2010.  

Upon direct examination, the claimant

testified that he first noticed left shoulder discomfort

when he “came out of the sling and started doing some

therapy with the elbow... .”  The claimant agreed that

he was referring to the Isotonic therapy that Dr. Knight

had prescribed.  According to the claimant, he first

noticed “popping” in his shoulder with gait, then his

shoulder “came out of socket” one day as he reached down

to pick up something.  The claimant estimated that this

incident occurred sometime during the week prior to his

last visit with Dr. Knight, which was on December 30,

2010.  The claimant testified that although he informed

Dr. Knight of his shoulder concerns at the December 30th

appointment, Dr. Knight did not acknowledge his

concerns.  According to the claimant, Dr. Knight’s lack
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of concern was, in part, what prompted him to seek a

change of physician.

The claimant testified that he voiced his

concerns about Dr. Knight to Mr. Hernandez immediately

following his December 30th examination.  In his

evidentiary deposition taken on February 7, 2012, Mr.

Hernandez corroborated the claimant’s testimony in this

regard.  Further, while the claimant could not recall

the specific date on which he came completely out of his

sling, Mr. Henrandez confirmed that his log notes of the

claimant’s treatment indicate that it was on or about

December 30, 2010.  Mr. Hernandez denied that the

claimant had ever reported a shoulder problem to him

prior to December 30, 2010.  Further, Mr. Hernandez

stated that at any time had the claimant reported

shoulder symptoms, he would have documented it and sent

him for further examination.  Finally, on cross-

examination, Mr. Hernandez denied the claimant having

described his shoulder symptoms with particularity,

other than his having mentioned on the ride back from

the doctor’s office on December 30th that it was sore,

that it bothered him, and that he had trouble lifting

it.

The claimant’s recorded statement, which was

taken on December 2, 2010, by Joanne Cannatella,
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reflects that he has been employed in the construction

industry for a number of years.  Prior to his October

14, 2010, work-related elbow injury, the  claimant

described his job duties as “physically demanding,”

requiring on an average day “pushing and pulling” at

least 50 pounds “all day.”  Since his left elbow injury,

the claimant has admittedly worked light duty, even

having been promoted into a supervisory position which

primarily involves reading blueprints, “setting things

up,” and directing the activities of other employees. 

The claimant admitted during cross-examination that he

had not worn his sling continuously as prescribed, and

that he could not wear it while doing his home

exercises. 

The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d

593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899

S.W.2d 845 (1995).  For the claimant to establish a

compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence,

the following requirements of Ark. Code. Ann. § 11-9-

102(4)(A)(Supp. 2005), must be established: (1) proof by

a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a
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preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in a disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code. Ann. § 11-9-102(16),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied. Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997), see also Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical

certainty.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).

Moreover, the claimant must prove by a

preponderance of the evidence that he sustained a
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"compensable consequence" pursuant to all of the

statutory elements of compensability.  Jones v. B.A.E.

Sys., Full Commission Opinion filed May 6, 2004

(F001696); Atchison v. John P. Marinoni Const. Co., Full

Commission Opinion filed September 19, 2001 (E616344). 

The burden of proof rests upon the claimant to prove the

compensability of his claim. Ringier America v. Comles,

41 Ark. App. 47, 849 S.W.2d 1 (1993).  There is no

presumption that a claim is compensable, that the

claimant's injury is job-related or that a claimant is

entitled to benefits.  Crouch Funeral Home v. Crouch,

262 Ark. App. 417, 557 S.W.2d 392 (1977); O.K.

Processing, Inc. v. Servold, 265 Ark. 352, 578 S.W.2d

224 (1979).

It is undisputed that the claimant hyper-

extended his left elbow on October 14, 2010, injuring

that elbow as a result thereof.  And while not

reiterated here, the mechanics of the claimant’s injury

was conceivably traumatic enough to convince reasonable

minds that he could have sustained an injury elsewhere

to his body.  In fact, two-and-a-half months following

this incident, the claimant alleged an injury to his

left shoulder as a result of that same event.  

The record, however, fails to support a

finding of compensability of the claimant’s alleged left
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shoulder injury for the following reasons.  First, while

the October 14, 2010, incident from which the claimant

sustained an elbow injury was significant, the claimant

failed to report an injury to his shoulder to anyone

until at least December 30, 2010, when he alleges to

have complained to Dr. Knight.  Moreover, there were no

visible signs of injury to the claimant’s shoulder at

the time of his injury.  Further, on direct examination,

the claimant testified that he first noticed shoulder

symptoms sometime during the week prior to his December

30, 2010, appointment with Dr. Knight.  In this regard

he stated as follows:

Q. Approximately when was that
incident in comparison to your last
visit with Dr. Knight, as you can
recall, where you bent over and it
felt like it [the claimant’s left
shoulder] was coming out of place?

A. Probably the week of the 30th.

On cross-examination, however, the claimant

agreed that he first noticed shoulder discomfort in the

“week that we had removed the sling and was trying to do

some physical therapy .”  The record reveals that the

claimant started his home exercises on November 11,

2010, which was, in fact, the physical therapy to which

he referred in the above statement. 
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While I recognize that failing to

contemporaneously report a condition that develops as a

compensable consequence of an injury is not necessarily

in and of itself enough to overcome the statutory

requirements for compensability, I find that the

inconsistencies in the claimant’s testimony as to the

onset of his shoulder symptoms makes his testimony

unreliable, especially in light of Mr. Hernandez’s

credible testimony that he would have documented it and

sent him for further examination had the claimant ever

reported to him a shoulder problem.

Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission.

Powers v. City of Fayetteville, 97 Ark. App 251, 248

S.W.3d 516 (2007).  Due to inconsistencies such as those

above, I assign little weight to the claimant’s

testimony with regard to the onset of his shoulder

symptoms.  Otherwise, the record reflects that the

claimant failed to report left shoulder complaints to

anyone or in any manner until at least December 30,

2010, when in the presence of Mr. Hernandez, he told Dr.

Knight that he had “issues” with his shoulder that he

would like to discuss.  I note, however, that while the

claimant attributes a primary reason for seeking a
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change of physician to Dr. Knight having “ignored him”

when he mentioned his shoulder issues, the claimant had

already submitted a change of physician form to the

commission on November 20, 2010.  This type of

inconsistency tends to further discredit the claimant’s

testimony.

Regardless of when the claimant began to

experience an onset of symptoms with relation to his

left shoulder, or even when he actually reported these

symptoms, the record demonstrates that the claimant’s

left shoulder condition is unrelated to his October 14,

2010, elbow injury.  Therefore, even if the claimant had

reported shoulder symptoms contemporaneously with the

work-related event whereby he injured his elbow, the

weight of the credible evidence preponderates against

this event having caused his left shoulder condition as

follows. 

The medical opinions of the claimant’s two

treating orthopedic surgeons contradict one another with

regard to the etiology of the claimant’s left shoulder

pathology.  The claimant’s latest treating physician,

Dr. Bryant, opined that the claimant’s supraspinatous

tendinopathy and Type II acromion, which was ultimately

diagnosed from an MRI, resulted from his October 14,

2010, work-related incident.  The claimant’s initial
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treating physician, however, Dr. Norris Knight, opined

that it did not.  According to Dr. Knight, the objective

findings from the claimant’s June 23, 2011, MRI showed

moderate supraspinatous tendinopathy without evidence of

tendon tear and Type II acromian, which according to Dr.

Knight is congenital.  Furthermore, Dr. Knight opined

that the degenerative changes noted in the claimant’s

left shoulder are “compatible with a 43 year old manual

laborer.”  These objective findings combined with the

claimant’s failure to report shoulder symptoms to Dr.

Knight in a timely manner indicate that the claimant’s

shoulder problems, while perhaps manifesting within the

same period of time during which the claimant was

recovering from his elbow injury, are unrelated to his

compensable injury.  Moreover, Dr. Knight’s opinion is

consistent with the medical opinion generated from the

office of Dr. Nash by nurse practitioner, Debra Bilbo,

who also opined that the claimant’s shoulder condition

is degenerative in etiology, as opposed to acute.  

When the respondent carrier denied an MRI of

the claimant’s shoulder recommended by Dr. Bryant as

being unnecessary for the treatment of his compensable

elbow injury, he sought treatment on his own with Dr.

Nash.  According to the patient health history form that

the claimant completed for Dr. Nash on June 6, 2011, he
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reported having experienced “poping (sic) when moved”

symptoms in his left shoulder since October 14, 2010. 

The actual clinic note of that visit, however, reflects

that the claimant reported an onset of shoulder symptoms

on November 3, 2010.  As previously mentioned, an MRI

taken on June 23, 2011, showed the following:

No fracture or dislocation is
present. No lytic or blastic lesions
are present. No significant
glenohumeral joint effusion is
present. No arthropathy is noted.
The acromioclavicular joint
demonstrates a Type II acromion with
mild degenerative callus formation.
The supraspinatus demonstrates mild
tendinopathy with no evidence of
tendon tear. The infraspinatus,
teres minor, and subscapularis
muscles and tendons are intact and
normal. The biceps tendon is intact
and normal. The periarticular soft
tissues are unremarkable.

Based on these objective findings, Ms. Bilbo

responded in her letter to the respondent’s attorney

that there was “no evidence of acute injury in that

there are no ligament, muscle or tendon tears.” 

Further, Ms. Bilbo noted that the claimant had presented

to their office in June of 2011, with shoulder pain

“since having his sling removed.” 

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,
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209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

Because two of the three medical opinions

offered in this claim indicate that the claimant’s

shoulder condition is the result of a degenerative

process, versus an acute event, as predicated on

objective medical findings, I assign more weight to the

opinion of Dr. Knight, as supported by the opinion of

Ms. Bilbo, than I do to the opinion of Dr. Bryant. 

Further, I find that the opinions of Dr. Knight and Ms.

Bilbo, combined with the inconsistencies as noted

throughout the record in the claimant’s account of when

his shoulder became symptomatic, preponderates in favor

of the claimant’s left shoulder being a degenerative
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condition that is unrelated to the event that caused his

compensable elbow injury.  In conclusion, I find that

the claimant has failed to present medical evidence

supported by objective findings establishing a left

shoulder injury, and thus he has failed to establish

compensability of his alleged left shoulder injury. 

Based upon the above and foregoing, I must respectfully

dissent from the majority’s opinion. 

_______________________________
KAREN H. McKINNEY, Commissioner


