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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed October 26, 2011.

The administrative law judge found:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2.  At all times pertinent, to include February 1,
2009, the employment relationship existed among
the parties, during which time the claimant
sustained gradual onset work-related asthma.
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3.  On February 1, 2009, the claimant earned wages
sufficient to entitle him to weekly compensation
benefits of $562.00/$422.00, for temporary
total/permanent partial disability.  

4.  The claimant was temporarily totally disabled
for the period commencing November 16, 2010, and
continuing through May 4, 2011.  

5.  The claimant has failed to sustain his burden
of proof by a preponderance of the evidence that
the respondents unreasonably refused to return him
to work without reasonable cause, such that he
would be entitled to additional indemnity
benefits pursuant to Ark. Code Ann. §11-9-505(a).

6.  The respondent shall pay all reasonable
hospital and medical expenses arising out of the
claimant’s February 1, 2009, gradual onset
occupational asthma.

7.  The respondents have controverted the payment
of temporary total disability benefits to the
claimant.  

After reviewing the entire record de novo, it is our

opinion that the administrative law judge’s decision is

supported by a preponderance of the evidence, correctly

applies the law, and should be affirmed as modified.  The

Full Commission finds that the respondents are entitled to

an appropriate credit for the sick pay received by the

claimant.  See Ark. Code Ann. §11-9-411(Repl. 2002).  We

otherwise find that the findings of fact made by the
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administrative law judge are correct and are, therefore,

adopted by the Full Commission.

Therefore, we affirm and adopt the October 26, 2011

opinion of the administrative law judge, including all

findings of fact and conclusions of law therein, as the

decision of the Full Commission.  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(Repl. 2002).  For prevailing on appeal

to the Full Commission, the claimant’s attorney is entitled

to an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in part.

CONCURRING DISSENTING OPINION

          I respectfully concur, in part, and dissent, in

part, from the majority opinion.  I concur in the finding

that the respondents are entitled to a credit for the sick

pay received by the claimant.  However, I  must respectfully
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dissent from the majority opinion finding the claimant is

entitled to temporary total disability benefits after

December 15, 2010.  I find that a preponderance of the

evidence reveals that the claimant was not totally

incapacitated from earning wages, and therefore not entitled

to temporary total disability benefits.  Palazzolo v. Nelms

Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

          First, I cannot find that the claimant was

actually taken off work by  his treating physician.  The

medical records state that the claimant “may need to

consider a different environment for work.  Pt states he has

discussed possible internal transfer with Dr. Rhodes.”  When

the claimant received a second opinion from Dr. Okpor, again

no mention of complete removal from work was made.  Like the

previous recommendation, Dr. Okpor recommended, “He will

need to change his immediate work environment....” 

Likewise, in a letter to respondent-employer, Dr. Okpor

stated, “Simply put, removing him from the environment would

improve his symptoms significantly.” Thus, after reviewing

the medical records, I cannot find that the claimant was

ever totally incapacitated from earning wages as a result of

his compensable injury.  Moreover, the claimant even
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testified that by mid-December 2010 his breathing had

improved to the point that he could return to work, just not

in the same environment.  Accordingly, I cannot find that

the claimant has proven by a preponderance of the evidence

the he remained within his healing period and totally

incapacitated from earning wages after December 15, 2010,

when he admitted he was capable of working by that time. 

Therefore, I must respectfully dissent.

          Therefore, for all the reasons set forth herein, I

must respectfully concur in part and dissent in part from

the majority’s opinion.

                                    
                             KAREN H. McKINNEY, Commissioner


