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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GENE McKISSICK and
JESSICA S. YARBROUGH, Attorneys at Law, Pine Bluff,
Arkansas.

Respondent represented by the HONORABLE MARK ALAN PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Vacated.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed October 12, 2011.  The administrative law

judge dismissed the case without prejudice.  After reviewing

the entire record de novo, the Full Commission vacates the

administrative law judge’s opinion, and we remand to the

administrative law judge for further proceedings.
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I.  HISTORY    

The parties stipulated that the claimant sustained a

compensable back injury on August 15, 2008.  Dr. Wayne L.

Bruffett performed surgery in February 2009.  Dr. Bruffett

opined on July 22, 2009 that the claimant had reached

maximum medical improvement, and he assigned the claimant a

13% whole-person impairment rating.  The parties stipulated

that “medical expenses and temporary total disability

benefits (until July 22, 2009) were paid along with a 13%

impairment rating from Dr. Bruffett.”  

The parties stipulated that “the Medical Cost

Containment Division issued a change of physician on October

1, 2009, to Dr. Christopher Mocek.”  Dr. Mocek evaluated the

claimant on October 13, 2009 and recommended “either a SCS

trial or pain pump trial.”  The parties stipulated that

“after one visit” with Dr. Mocek, “the respondents

controverted the claim and some expenses have been paid by

Blue Cross/Blue Shield.”  

The record contains a Claimant’s Pre-hearing Filing,

received by the Commission on March 15, 2010.  The claimant

contended in the Pre-Hearing Filing, “Claimant is entitled

to receive additional medical care at the carrier’s expense. 
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Claimant remains in a healing period, and is entitled to

receive TTD benefits from the date last paid through a date

to be determined.  All other potential issues are expressly

reserved for litigation at a later date....Claimant further

anticipates calling all of his treating physicians through

their respective medical reports.  Claimant respectfully

reserves the right to call additional witnesses upon timely

notice to Respondents’ Counsel, and to rely upon the

testimony of any and all witnesses identified by Respondents

in the pleadings, via correspondence or by any other

means....8.  Estimated Length of Hearing.  One hour.”      

Correspondence to the administrative law judge dated

January 29, 2011 indicated that the claimant was

incarcerated in the Arkansas Department of Correction.  The

record contains a Claimant’s Amended Pre-Hearing Filing,

received by the Commission on June 27, 2011.  The claimant

contended that he was entitled to additional medical care,

and the claimant again requested a hearing.  A pre-hearing

order was filed on July 13, 2011.  The claimant contended

that he “remains symptomatic and wishes to pursue medical

treatment with Dr. Mocek.  He also seeks temporary total

disability benefits from July 23, 2009, to a date yet to be
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determined, even though he is presently incarcerated.”  The

respondents contended that “all appropriate benefits have

been paid and further treatment is unreasonable and

unnecessary.  The healing period has ended.”  The parties

agreed to litigate the following issues: “Additional medical

treatment with Dr. Mocek, additional temporary total

disability benefits, and attorney’s fees.  All other issues

are reserved.”

On September 26, 2011, the administrative law judge

signed a subpoena which commanded the Lincoln County Sheriff

to transport the claimant to a hearing to be held on 

September 30, 2011.  The claimant was not present at the

September 30, 2011 hearing.  The claimant’s attorney

informed the administrative law judge that neither the

Jefferson County Sheriff nor the Lincoln County Sheriff

would agree to transport the claimant for a hearing. 

Counsel informed the administrative law judge that, even if

a county law enforcement officer agreed to transport the

claimant, the Arkansas Department of Correction would not

allow the claimant to attend a hearing without an order from

a Circuit Court.  The claimant’s attorney therefore moved

for a continuance.  The respondents’ attorney moved to
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dismiss the claim based on want of prosecution.  The

administrative law judge stated at the hearing that she

would grant the respondents’ motion.  

The administrative law judge filed an opinion on

October 12, 2011.  The administrative law judge found, in

pertinent part, “2.  The claimant failed to appear at the

initial hearing pursuant to Rule 13.”  The administrative

law judge determined, “I find the claimant has had adequate

time to pursue this claim.  At the request of the

respondents, this case is hereby dismissed without prejudice

for failure to prosecute pursuant to Rule 13 of the Arkansas

Workers’ Compensation Commission.”  

The claimant appeals to the Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-702(Repl. 2002) provides:

(b) TIME FOR FILING ADDITIONAL COMPENSATION.  (1)
In cases where any compensation, including
disability or medical, has been paid on account of
injury, a claim for additional compensation shall
be barred unless filed with the commission within
one (1) year from the date of the last payment of
compensation or two (2) years from the date of the
injury, whichever is greater....
(c) A claim for additional compensation must
specifically state that it is a claim for
additional compensation.  Documents which do not
specifically request additional benefits shall not
be considered a claim for additional compensation.
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(d) If, within six (6) months after the filing of
a claim for additional compensation, no bona fide
request for a hearing has been made with respect
to the claim, the claim may, upon motion and after
hearing, if necessary, be dismissed without
prejudice to the refiling of the claim within the
limitation period specified in subsection (b) of
this section....
(h)(1) The purpose of this section is to provide
for a timely hearing on claims for benefits.  

The Rules of the Arkansas Workers’ Compensation

Commission provide:

RULE 099.13.  HEARINGS BEFORE COMMISSION AND
ADMINISTRATIVE LAW JUDGES
The Commission may, in its discretion, postpone or
recess hearings at the instance of either party or
on its own motion.  No case set for a hearing
shall be postponed except by approval of the
Commission or Administrative Law Judge.  In the
event neither party appears at the initial
hearing, the case may be dismissed by the
Commission or Administrative Law Judge, and such
dismissal order will become final unless an appeal
is timely undertaken therefrom or a proper motion
to reopen is filed with the Commission within
thirty (30) days from receipt of this order.  
Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

  
An administrative law judge found in the present

matter, “2.  The claimant failed to appear at the initial

hearing pursuant to Rule 13....At the request of the

respondents, this case is hereby dismissed without prejudice
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for failure to prosecute pursuant to Rule 13 of the Arkansas

Workers’ Compensation Commission.”  The Full Commission does

not affirm this finding.  

The parties stipulated that the claimant sustained a

compensable injury on August 15, 2008.  The parties

stipulated that the respondents subsequently paid medical

expenses, temporary total disability benefits, and an

anatomical impairment rating.  In accordance with Ark. Code

Ann. §11-9-702(b)(1), a claim for additional compensation

would be barred unless filed within two years from the date

of the injury.  Two years from the date of the injury in the

instant matter would be August 15, 2010.  The claimant filed

a claim for additional compensation on March 15, 2010, well

within the statutory period.  The claimant’s March 15, 2010

claim for additional compensation also clearly indicated

that the claimant was requesting a hearing, thus satisfying

the requirement of Ark. Code Ann. §11-9-702(d)(Repl. 2002). 

In the instant matter, the claimant’s March 15, 2010 claim

for additional benefits tolled the running of the statute of

limitations. 

An administrative law judge eventually scheduled a

hearing for September 30, 2011.  The claimant was
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incarcerated at the time, and the claimant’s attorneys

expended every possible effort to ensure the claimant’s

attendance.  However, neither local law enforcement

officials nor the Department of Correction would allow the

claimant to be transported to the hearing.  The Full

Commission agrees with the claimant’s attorneys that the

claimant was physically unable to attend the scheduled

hearing.  We therefore reverse the administrative law

judge’s finding that the instant claim should be dismissed

for want of prosecution.  

Based on our de novo review of the entire record, the

Full Commission reverses the administrative law judge’s

dismissal of the case.  The Full Commission remands this

matter to the administrative law judge, and we direct the

administrative law judge to promptly schedule a hearing on

the claim.  The claimant’s brief indicates that he has been

released from the Department of Correction.  The Commission

strongly encourages the claimant to cooperate with his legal

counsel and to attend the next scheduled hearing without

further delay.
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.


