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OPINION AND ORDER

Respondents appeal the decision of an

Administrative Law Judge finding that the claimant has

proven by a preponderance of the evidence that she is an

employee of the respondent, and that she sustained a

compensable, thoracic injury on September 2, 2011.  In

addition, the Administrative Law Judge found that the

claimant failed to prove by a preponderance of the evidence

that she is entitled to temporary total disability benefits

as a result of her injury; a finding from which the claimant
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cross-appeals.  

Our carefully conducted de novo review of this

claim in its entirety reveals that the claimant has failed

to prove that she was an employee of the respondent employer

on September 2, 2011, or that, as such, she sustained a

compensable injury on that date.  Therefore, we find that

the Administrative Law Judge’s decision finding that the

claimant was an employee of the respondent on September 2,

2011, and that she sustained a compensable injury on that

date is hereby reversed. 

The claimant worked as an in-home caregiver for

clients who contracted through the respondent (“SSC”) for

said services.  The claimant alleges that she sustained a

thoracic injury on September 2, 2011, while transferring a

client, Nancy Johnson, from her wheelchair to her bed.  The

claimant testified that she immediately reported this injury

to the client’s husband, Raymond Johnson, who instructed her

to contact the respondent.  The claimant testified that she

called SSC office manager, Jan Throgmorton, shortly

thereafter informing her of the incident and requesting

permission to leave.  The claimant stated that Ms.

Throgmorton denied her request to leave due to the fact that

there was no one else to cover her duties.  This incident
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allegedly occurred on the first evening of the claimant’s

weekend shift at the Johnson residence.  The claimant

reportedly completed her shift without further incidence. 

The claimant failed to seek contemporaneous medical

treatment for her alleged injury.

A chart note from Northwest Medical Center in

Springdale, Arkansas, dated September 20, 2011, reflects

that the claimant was seen on that date with complaints of

back pain, recent incontinence, and chronic constipation. 

This note further reflects that the claimant reported having

sustained an injury on September 9, 2011, while transferring

a patient from her wheelchair to her bed.  An MRI of the

claimant’s thoracic spine taken on that date showed a

superior endplate fracture at T11-12.  The claimant was

prescribed pain medications and instructed to consult Hanger

Orthotics for a back brace.  The claimant was further

instructed to contact the hospital’s physical therapy

department for gait training after she obtained a brace. 

The claimant was discharged with light duty restrictions and

instructed to avoid strenuous activities. 

The record reflects that the claimant continued to

provide in-home services through SSC until October 4, 2011,

after which she no longer requested assignments. 
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With regard to her status as an independent

contractor, the record contains documents that reflect the

claimant’s self-employment status with the respondent.  The

first such document is a Client Agreement-Live-In Escrow

Plan, executed between the respondent and the Johnsons, at

whose home the claimant was working on the evening of her

alleged injury.  This document contains the following

paragraph:

4. SELF EMPLOYMENT STATUS.
CLIENT understands that the
caregiver is, and at all times
during the term of this
agreement shall remain self-
employed and is not an
employee of SUPERIOR SENIOR
CARE. SUPERIOR SENIOR CARE
will not be responsible for
collecting unemployment
insurance, disability
insurance, social security, or
for withholding federal or
state income tax from amounts
received by caregiver for
services rendered to CLIENT.
Decisions concerning services
to be rendered, hiring,
termination, and all other
aspects of the relationship
with the caregiver are
determined between client and
caregiver.

 
In addition to this document, the record contains

a Self-Employment Agreement (“Agreement”), executed between

the claimant and SSC on August 22, 2011.  This Agreement,
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which was for a twelve-month term, includes, among other

things, provisions covering referrals, taxes, expenses, and

the clamant’s self-employment status.  With regard to the

claimant’s self-employment status, the Agreement states as

follows:

SELF-EMPLOYED STATUS. SE [the
claimant] understands and
agrees that SSC is not an
employing unit but is only a
referral service that refers
client opportunities to self-
employed caregivers and/or
nurses. SE at all times during
the term of this Agreement
shall remain self-employed
relative to SSC for all
purposes, including all
federal and state taxes, and
shall in no manner be
considered SSC’s employee,
agent or representative while
providing services for a
CLIENT. SSC shall have no
right to control, supervise or
interfere with the activities
or actions of SE while
providing any such services.
SE shall assume full
responsibility for any
reports, forms or other
documentation that may be
required by a CLIENT, and for
the providing of any services
that SE commits to provide.

Likewise, certain paragraphs contained within a

Standardized Self-Employment Disclosure Statement, also

signed by the claimant on August 22, 2011, contain claimant
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representations which include: (1) that the claimant

operated her own business as a self-employed care provider;

(2) that the claimant was not seeking employment with SSC;

(3) that the claimant was responsible for her own taxes; (4)

that, as a sole proprietor, the claimant was solely

responsible for any work-related injuries; and,(5) that SSC

would provide the claimant with no training, instructions,

supplies or equipment.  This document also reflects the

claimant’s understanding that SSC represented “merely a

channel” through which the claimant could market her

services to potential clients, and that “SSC is a Caregiver

Registry” from whom she would receive no compensation. 

Instead, funds paid by clients were placed in an escrow

account to be dispersed per the claimant’s services

rendered.  

Also included in the record is a document

outlining the qualifications, duties, requirements, and

limitations of a personal care aide within the State of

Arkansas as imposed by Arkansas Department of Health. 

Finally, the record contains an application for an employer

identification number submitted by the claimant on August

22, 2011, and an SSC Caregiver Data Sheet, which was filled

out by the claimant on that same date. 
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According to the claimant, her first day of

“employment” with SSC was also the date of her alleged

injury.  The claimant stated that she had previously worked

as a CNA in home health assistance for another company prior

to signing up for SSC’s referral service, but she denied

having ever been previously self-employed.  The claimant

testified that her specific duties while working as a home

health aide for SSC were furnished to her in writing prior

to going to a client’s home.  The claimant testified that

such written descriptions of duties included things like,

“‘They need meals,’ or ‘They need taken care of, watch

closely for’ this or that, and ‘light housekeeping.’” 

The claimant testified that immediately following

the incident on September 2, 2011, whereby she alleges that

she injured her back while lifting a client, she immediately

told that client’s husband, Mr. Johnson, who in turn

instructed her to call SSC.  The claimant stated that she

subsequently spoke to Jan Throgmorton, who informed her that

she would have to stay at the residence since there was no

one available to cover her shift. 

Ms. Throgmorton agreed that the claimant called

her on the day in question, but she denied that the claimant

had reported an injury during that conversation.  Rather,
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Ms. Throgmorton stated that the claimant had called her in

order to inform her that she had dropped Mrs. Johnson.  Ms.

Throgmorton stated that after inquiring about Mrs. Johnson’s

well-being, she then asked the claimant if she was “okay,”

to which the claimant responded affirmatively.  When

confronted with the allegation that she had refused the

claimant’s request for relief on the weekend in question,

Ms. Throgmorton replied, “Not - no, I did not because if

they tell us they can’t stay, it’s our job to find someone

who can, and, you know, we start calling until we find

somebody.”

On cross-examination, Ms. Throgmorton stated that

it is customary for caregivers to call in to report an

incident involving a client.  To this extent, Ms.

Throgmorton stated as follows:

Q. So if the woman [client]
was okay, why did she [the
claimant] call you?

A. Because she dropped her,
and she knew that would be an
issue with the family. They -
That’s standard; if they do
something like that, they’ll
call us and tell us because
the family is going to call us
and say, “Hey, this is what
happened.”

With regard to SSC’s business structure as a
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referral service, Ms. Throgmorton stated, “We take the

information for clients, we take the information for CNA’s,

then we, you know, put the two together, offer them the

opportunity to serve them.”  As for the claimant’s

employment status with SSC, Ms. Throgmorton explained that

“Anyone that works in the office is an employee. If they go

out into the homes, they are not. They are contracted.”

When questioned concerning the claimant’s

application for a federal identification number, Ms.

Trogmorton explained that they sometimes assist contractors

with filing this document as a “courtesy for them.”

Upon questioning by the Administrative Law Judge,

Ms. Throgmorton added clarification with regard to SSC’s

function as a referral business.  More specifically, Ms.

Throgmorton responded to questioning by the Administrative

Law Judge as follows:

Q. So, why is it if you are in
the referral business and the
Johnsons have called and said,
“We don’t want her coming out
anymore” you would tell her
not to go back out?

A. Because we - well, that’s
how we work. They - they
contract with us.

Q. To provide - 
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A. To provide -
 

Q. – - health services?

A. – services. And if we send
someone that they don’t get
along with or just don’t
approve of for whatever reason
- say they’re a smoker,
whatever - and they call and
they say, “We don’t want that
person back, can you find
somebody else,” we tell the
caregiver, “You’re a smoker,
you didn’t tell us that, they
don’t want you because of
that.”

Q. And, you replace them? So
how is that an independent
contractor? You’re telling
them what’s going to happen.

A. We’re just saying for the
family. The family tells us
what they want. That’s all we
do. And then we tell them the
family said they prefer not to
have you come back because.

Upon confirming that there are instances where the

family tells the caregiver directly that they no longer want

their services, on further redirect examination Ms.

Throgmorton affirmed that the caregiver likewise has the

right to refuse a client.  Ms. Throgmorton also confirmed to

claimant’s counsel that a caregiver can re-negotiate her

rate of pay with a client depending on the services she is

asked to render.  In further response to questioning by the
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Administrative Law Judge, Ms. Throgmorton explained that

although most monies are handled through an escrow account,

this does not preclude contractors from being paid directly

by clients, then paying the referral fee directly to SSC. 

Ms. Throgmorton added that this has in fact been the case in

several instances. 

With regard to other aspects of SSC’s contract

with caregivers, Ms. Throgmorton testified that SSC does not

withhold taxes, and that they are not responsible for

workers’ compensation or unemployment coverage or benefits. 

Ms. Throgmorton verified that CNA’s are required to go

through an orientation process whereby they are provided

with, among other things, an overview of what clients might

expect of them and how to document their services.  Ms.

Throgmorton confirmed that a CNA’s self-employment status is

covered during orientation.

Ms. Throgmorton stated that there are

approximately 100 CNA’s in the SSC CNA pool.  With regard to

specific assignments, Ms. Throgmorton stated, “Well, they

come in and they fill out their data sheet and, you know,

and all the paperwork that they fill out, and then we get

the clients, and we fill out their paperwork.”  Whereas Ms.

Throgmorton stated that they assist clients with filling out
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information pertaining to their needs, she further stated

that it is each individual CNA’s responsibility to fill out

their data sheet and income requirements.

The claimant denied having read much of the

paperwork that she filled out for employment with SSC.  She

further testified that the person assisting her with filling

out this paperwork failed to explain to her its contents. 

Although the claimant admitted going through the orientation

that Ms. Throgmorton mentioned, she could not recall the

contents of a video that she was required to watch that,

among other things, explained her self-employment status

with SSC.  The claimant further admitted having an

understanding that she was responsible for her own taxes,

although she denied having understood this when she

contracted with SSC.  The claimant admitted that she is able

to read and that she has training beyond high school by

which she obtained her CNA certification.

The threshold issue in this case is whether at the

time of her alleged accident the claimant was an employee of

the respondent or an independent contractor.  Absent a

finding that the claimant was an employee at the time of her

alleged injury, the issues of compensability and associated

benefits cannot be reached.  
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An independent contractor is one who contracts to

do a job according to his own method and without being

subject to the control of the other party, except as to the

result of the work. Arkansas Transit Homes v. Aetna Life &

Cas., 341 Ark. 317, 16 S.W.3d 545 (2000); Cloverleaf Express

v. Fouts, 91 Ark. App. 4, 207 S.W.3d 576 (2005).  

The issue of whether one is an employee or an

independent contractor is analyzed under two separate tests:

(1) the control test; and (2) the relative nature of the

work test. On the issue of control, the Court has stated:

The governing distinction is
that if control of the work
reserved by the employer is
control not only of the
result, but also of the means
and manner of the performance,
then the relation of master
and servant necessarily
follows. But if control of the
means be lacking, and the
employer does not undertake to
direct the manner in which the
employee shall work in the
discharge of his duties, then
the relation of independent
contractor exists.

Massey v. Poteau Trucking Co., 221 Ark. 589, 592,

254 S.W.2d 959, 961 (1953); Cloverleaf Express, Supra.  The

ultimate question is not whether the employer actually

exercises control over the doing of the work, but whether he
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has the right to control.  Wright v. Tyson Foods, Inc., 28

Ark. App. 261, 773 S.W.2d 110 (1989).  There is no fixed

formula for determining whether a person is an employee or

an independent contractor; thus, the determination must be

based on the particular facts of each case.  Ark. Transit

Homes, Supra;  Franklin v. Arkansas Kraft, Inc., 5 Ark. App.

264, 635 S.W.2d 286 (1982).  

Although no one factor of the relationship is

determinative, see Wright, Supra, the "right of control" is

the principal factor in determining whether the relationship

is one of agency or independent contractor.  See, Aloha

Pools & Spas v. Employer’s Ins. of Wausau, 342 Ark. 398, 39

S.W.3d 440 (2000).  Therefore, the resolution of whether an

individual is an independent contractor or an employee

requires an analysis of the factors related to the

employer’s right to control and of factors related to the

relationship of the work to the asserted employer’s

business.  In making a determination, the Commission must

look at the factors outlined in D. B. Griffen Warehouse,

Inc. v. Sanders, 336 Ark. 456, 986 S.W.2d 836 (1999) citing

§220 of the Restatement (Second) of Agency: 

1. the extent of control which, by the
agreement, the master may exercise
over the details of the work;
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2. whether or not the one employed is
engaged in a distinct occupation or
business;

3. the kind of occupation, with
reference to whether in the
locality, the work is usually done
under the direction of the employer
or by a specialist without
supervision;

4. the skill required in the
particular occupation;

5. whether the employer or the workman
supplies the instrumentalities,
tools, and the place of work for
the person doing the work;

6. the length of time for which the
person is employed;

7. the method of payment, whether by
the time or by the job;

8. whether or not the work is a part
of the regular business of the
employer;

9. whether or not the parties believe
they are creating the relation of
master and servant; and

10. whether the principal is or is not
in business.

See also, Aloha, Supra.

These are not all of the factors which may

conceivably be relevant in a given case, and it may not be

necessary for the Commission to consider all of these
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factors in some cases.  The relative weight to be given to

the various factors must be determined by the Commission. 

Franklin, Supra. 

The factors pertaining to the nature of the

worker's occupation and whether it is a part of the regular

business of the employer comprise the "relative nature of

the work" test. Ark. Transit Homes, supra.  In Sandy v.

Salter, 260 Ark. 486, 541 S.W.2d 929 (1976), our Supreme

Court adopted Professor Larson’s test for examining the

relationship between the worker’s occupation and the regular

business of the employer.  This test requires consideration

of two factors: (1) whether and how much the worker's

occupation is a separate calling or profession; and (2) what

relationship it bears to the regular business of the

employer. Id.  The more the worker’s occupation resembles

the business of the employer, the more likely the worker is

an employee. Id.

In a written Agreement, signed on August 22, 2011,

but admittedly not read by the claimant, the claimant agreed

that she would thenceforth act as a self-employed contractor

through SSC in the field of home health services.  Explicit

in that Agreement was a term that stated that SSC did not

provide workers’ compensation coverage for its independent
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contractors, and any such entitlement to such a benefit was,

therefore, the contractor’s responsibility to obtain.  Thus,

the claimant knew or should have known she would be solely

responsible for the medical treatment or associated costs

and consequences of any work-related injury she might

sustain. 

Less than two weeks after signing this Agreement,

however, the claimant allegedly injured herself while

transferring a client in that client’s home; an injury for

which she now asserts entitlement to workers’ compensation

benefits as an employee of SSC.  And, while the claimant’s

testimony contradicts Ms. Throgmorton’s testimony regarding

the specifics of the incident whereby the claimant allegedly

sustained a thoracic injury, it is evident from the facts in

this claim that the claimant was not acting as an employee

of SSC when this event occurred.  Therefore, the claimant

should not be entitled to avail herself of benefits for her

alleged injury by and through any coverage that the

respondent may provide to actual employees of that agency. 

In his analyses of this claim, the Administrative

Law Judge exclusively utilized the "relative nature of the

work" test in order to make a determination.  In doing so,

he concluded that this test provides the “clearest picture”
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of the parties’ relationship.  For his authority, the

Administrative Law Judge relied in part on Silvicraft, Inc.

v. Lambert, 10 Ark. App. 28, 661 S.W.2d 403 (1983), which

states:

The relative nature of the
work test is a combination of
factors to be considered, all
of which are utilized so as to
give a clearer picture of the
parties relationship than is
possible when only control is
considered. Control of the
manner of performing the work
is significant, but, if
considered determinative or
controlling, may lead to
clearly wrong results. 

While the Court in Silvicraft indicated that the

control factor considered alone is not always sufficient to

decide the employer/employee relationship question, the

Court’s reasoning in this case by no means appears to stand

for the proposition that one test is exclusive of the other. 

Rather, Silvicraft, as with other cases which have followed,

simply implies that the control factor, standing alone, is

not sufficient in all cases, depending, of course, on the

facts of each case, to render a determination of the

employer/employee relationship question.  Larson, Workmen’s

Compensation Law, 43.51 (1973).    

In the pre-Silvicrest case of Franklin v. Arkansas
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Kraft. Inc., 5 Ark. App. 264, 635 S.W.2d 286 (1982), the

Court addressed the differences between the “control” test

and the “relative nature of the work” test as each applies

to our workers’ compensation law.  In that case, which dealt

with a relief driver who had suffered a fatal accident while

driving a truck for Tyson, the Court stated:

While the Supreme Court did
discuss the “relative nature
of the work” test in Sandy,
supra, it is not clear whether
the Court actually applied the
test. After holding that the
Commission’s decision (which
was based on the “control”
test) was supported by
substantial evidence, the
Court proceeded to discuss
Larson’s test, and appeared to
view it very favorably. In any
event, the “relative nature of
the work” test appears to be
available under Arkansas law
based on Sandy, supra.

 
The Sandy case, as referenced by the Court in

Franklin, Supra, was a 1976 case where a business owner,

Salter, had hired a skilled builder to build an addition to

his home.  The builder then hired two helpers; one of which

was subsequently injured while working on the Salter

addition.  In determining that the injured worker was not an

employee of the homeowners, the Court stated:

The case at hand confirms the
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soundness of Larson’s approach
to the problem. If the power
to control is alone to be
taken into account, the
Salters might be found to have
had that power, owing to their
authority to dismiss the
workmen at will. Yet there is
certainly no actual power to
control the men in the details
of their work, for the Salters
knew nothing about how to go
about remodeling a home.
Sandy v. Salter, 260 Ark. 486,
541 S.W.2d 929 (1976).

Subsequent to Franklin v. Arkansas Kraft. Inc.,

Supra, the Court rendered another decision with regard to

the relationship of these parties.  See, Franklin v.

Arkansas Kraft. Inc., 12 Ark. App. 66, 670 S.W.2d 815

(1984).  In this case, which followed Silvicraft, Supra, the

Court upheld the Commission’s determination that the

claimant was an independent contractor.  In doing so, the

Court plainly stated that it had not abandoned the control

test.  More specifically, the Court stated:

Appellant also contends the
Commission erroneously
“readopted” the “control”
test. In the first appeal to
this case, we remanded to the
Commission because no findings
of fact were included in its
opinion, and we could not
determine what factors the
Commission had considered in
reaching its decision. We said
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the nine factors we set out
were not the only factors that
conceivably could be
considered in a given case and
that, traditionally, the
control test had been
sufficient to decide most
cases. On remand, the
Commission set out its
findings under each of the
nine factors and found that
Franklin failed to meet his
burden of proof under either
the “control” or the “relative
nature of the work” test. Id.  
  

In the present claim, we find that the claimant

has failed to meet her burden of proof under the “control”

test, the “relative nature of the work” test, or even a

combination of both.  In his analyses of Ms. Throgmorton’s

testimony, the Administrative Law Judge placed great

emphasis on the fact that SSC holds itself out to be a

referral agency which acts only to pair available caregivers

with clients in need of those services.  In this regard, the

Administrative Law Judge emphasized the testimony of Ms.

Throgmorton, to wit:

Q. So, you’re just in the
referral business, is that
what you’re saying?

A. Yes, sir.

Q. So why is it that if you’re
in the referral business and
the Johnsons have called and
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said , “We don’t want her
coming out here anymore” you
would tell her not to go back?

A. Because we - well, that’s
how we work. They contract
with us.

Q. To provide -
 

A. To provide -
 

Q. – health services?

A. –- services. (Emphasis
added.)

The Administrative Law Judge found that this

testimony “exemplifies the respondent’s business” in that

“while the client may indicate that it wishes a different

caregiver and the caregiver may choose not to work for a

particular client, that does not change the fact that the

providing of the health services is contracted between the

client and the respondent.”  This, reasoned the

Administrative Law Judge, combined with the Client

Agreement-Live-In Escrow Plan and additional testimony

offered by Ms. Throgmorton, indicates that clients look to

the respondent for health services, as opposed to a

particular caregiver.  This reasoning is flawed in terms of

the Administrative Law Judge’s attempt to connect the

clients with the respondent as their service provider,
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however, in that Ms. Throgmorton made clear through other

testimony that SCC is merely a service through which clients

are paired with a caregiver.  SSC is clearly not in the

business of administering those home-health services for

which it has no experience or expertise.  In other words,

SCC is in the referral business - not the home health

business.  As such, SSC matches the needs of clients with

CNA’s from a vast pool of CNA’s who have the knowledge,

training, and expertise to furnish those services.  Nor is

there any indication from the record that those legitimate

employees of SSC, who according to Ms. Throgmorton, are all

office personnel, are in any way qualified to provide home-

health services.  

The record clearly indicates that the claimant’s

occupation as a CNA providing home health services is a

completely separate calling from the business of the

respondent, which is to match and refer individuals

possessing the claimant’s skills with clients in need of

those types of services.  Moreover, while it is true that

the respondent appears to deal exclusively with home-health-

type services, in that they are not diversified, this does

not necessarily imply that home health services is the

regular business of the respondent.  Rather, the
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respondent’s regular business is to match the services of

home health providers with the needs of clients.  Therefore,

we find that the claimant’s occupation in no way resembles

the business of the employer, in that the respondent was

“merely a channel” through which the claimant marketed her

specialized services. 

Turning now to the factors to be considered with

regard to the respondent’s control of the claimant’s work,

we find that the credible evidence weighs in favor of the

claimant having been an independent contractor versus an

employee.  As previously stated, an independent contractor

is one who contracts to do a job according to his own method

and without being subject to the control of the other party,

except as to the result of the work.  Arkansas Transit Homes

v. Aetna Life & Cas., Supra.  Here, prior to accepting any

assignment, the claimant signed an Agreement whereby she

acknowledged that she was a self-employed, independent

contractor.  With specific regard to her status as such, the

Agreement explicitly stated and the claimant knowingly

agreed that at all times during the term of the Agreement

she would remain self-employed relative to SSC for all

purposes.  Further, the claimant agreed that she would be

responsible for her own state and federal taxes, and that
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she would be responsible for all expenses incurred in

connection with her providing services for a client,

including “the cost of specialized training or

certification, uniforms, caps, shoes, travel and other

incidental items.”  In addition, the claimant agreed that

SSC would have no right to control, supervise, or interfere

with the claimant’s activities or actions while providing

contractual services.  And, while the claimant was paid from

an escrow account held by SSC on behalf of CNA’s, the

Agreement further provides that the claimant was responsible

for collecting all fees and paying the referral fee in the

event that a client preferred not to use the escrow account

as a method of payment.  Moreover, by the terms of the

Agreement, the claimant was free to market her services

“through other means, including competing referral

agencies.”  Finally, the record reveals that although the

claimant had agreed to a set rate of pay per hour, she was

free to re-negotiate her fee with clients, and she was free

to decline an assignment at any time.  Further, while there

was some question as to why the claimant called Ms.

Throgmorton on the date of her alleged injury, we find it

reasonable that she did so in order to advise Ms.

Throgmorton of a potential complaint.  Because we find Ms.
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Throgmorton’s testimony credible that it was “customary” for

home-health providers to contact SSC after an incident, we

find that it is more likely than not that this was not

mandatory and that the claimant had no duty to report to

SSC.  Finally, we find invalid the claimant’s excuse that

because she failed to read the documents she signed with

regard to her self-employment status with SSC, she,

therefore, misunderstood her status as an independent

contractor.  We find this excuse invalid primarily because,

notwithstanding the claimant’s admitted failure to read the

documents she was signing,  her status as a self-employed

independent contractor was clearly communicated to her

through orientation.

Based on the above and foregoing, we find that the

weight of the credible evidence in this claim preponderates

not only against the respondent ever having exercised

control over the claimant’s work, but against the respondent

ever having had a right to control the claimant’s work. 

This, combined with the other factors considered here, we

find that the claimant has failed to prove by a

preponderance of the evidence that she was an employee of

the respondent.  Because we find that the claimant has

failed to prove that an employee/employer relationship
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existed between the respondent and the claimant on September

2, 2011, we find that the claimant has failed to prove that

she sustained a compensable injury on that date.  Therefore,

the decision of the Administrative Law Judge is hereby

reversed and all benefits in this claim denied.

IT IS SO ORDERED.

                                   
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. I find, as did the Administrative Law Judge, that

the claimant was an employee of the respondent when she

sustained a compensable injury.

The determination of whether, at the time of an

injury, an individual was an independent contractor or an

employee depends upon the facts of each individual case. 

Franklin v. Arkansas Kraft, Inc., 5 Ark. App. 264, 635

S.W.2d 286 (1982).  There is no fixed formula for
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determining whether a person is an employee or an

independent contractor; instead, the determination must be

based on the particular facts of each case.  Arkansas

Transit Homes v. Aetna Life & Casualty, 341 Ark. 317, 16

S.W.3d 545 (2000).

Arkansas has generally recognized two separate

tests for analyzing whether one is an employee or an

independent contractor.  The first test is the control test

and the second is the relative nature of the work test. 

Many cases are decided on the basis of the control test and

whether the respondent had the right to control the method

and manner of the work.  However, the Courts have also

recognized that the relative nature of the work test may

give a clearer picture of the parties’ relationship. 

Silvicraft, Inc. v. Lambert, 10 Ark. App. 28, 661 S.W.2d 403

(1983) stated:

The relative nature of the
work is a combination of
factors to be considered, all
of which are utilized so as to
give a clearer picture of the
parties relationship than is
possible when only control is
considered.  Control of the
manner of performing the work
is significant, but, if
considered determinative or
controlling, may lead to
clearly wrong results.
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Furthermore, in Sands v. Stonbaugh, 11 Ark. App.

38, 665 S.W.2d 902 (1984), the Court noted that the right to

control test “is often limited in the modern context of

business and commerce and has recently shown signs of

yielding to the more flexible relative nature of the work

test as set out in Sandy v. Salter, 260 Ark. 486, 541 S.W.2d

929 (1976); and Franklin, supra.”

Based upon the facts presented in this particular

case, I believe that the relative nature of the work test

gives the clearest picture of the parties’ relationship.  By

its nature, in-home health care providers are performing

work that is atypical.  The work is done at a client’s home,

not at a regular place of business.  In some cases, as in

the present case, the care giver may actually be living with

the client.  Furthermore, the job responsibilities for each

client are different, based upon the client’s particular

needs and health issues.  Finally, no supervisor is present

at the home.  Clearly, this is the type of job in which

control of the method and manner of the work would be

extremely difficult.

Accordingly, I find that the relative nature of

the work test is the appropriate test for analyzing the true
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relationship between the claimant and the respondent.  The

relative nature of the work test was discussed by the Court

in Arkansas Transit Home v. Aetna, supra.  There, the Court,

citing its prior decision in Sandy v. Salter, indicated that

the relative nature of the work test requires consideration

of two factors.  The first factor is whether and how much

the worker’s occupation is a separate calling or profession

and, the second, what relationship it bears to the regular

business of the employer.  Significantly, the Court stated:

The more the worker’s
occupation resembles the
business of the employer, the
more likely the worker is an
employee.

Here, while the claimant has a CNA license, she is

not engaged in a separate business as an in-home health

aide.  She does not operate a business and did not have a

Federal Employer Identification Number until one was

obtained for her by the respondent.  On the other hand, the

work the claimant was performing was an integral part of the

respondent’s business.  Without care givers such as the

claimant, the respondent cannot provide services. 

Tellingly, Ms. Throgmorton testified that, in her office,

there is an office staff of five employees, everyone else is

self-employed.  This includes approximately 100 care givers.
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This finding is supported by evidence presented at

the hearing.  The respondent contends that it is simply a

referral service and is not in the business of providing

health services.  However, the following testimony of Ms.

Throgmorton indicates that clients contract with the

respondent for providing their health services:

Q.  So you’re just in the
referral business; is that
what you’re saying?

A.  Yes, sir.

Q.  So why is it that if
you’re in the referral
business and the Johnsons have
called and said, “We don’t
want her coming out anymore”
you would tell her not to go
back out?

A.  Because we - well, that’s
how we work.  They - they
contract with us.

Q.  To provide -

A.  To provide - 

Q.  - - health services?

A.  - - services.

I believe that this testimony exemplifies the

respondent’s business.  Various individuals contract with

the respondent to provide health services, and the

respondent will send a care giver to that client to provide
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those services.  While the client may indicate that it

wishes a different care giver and the care giver may choose

not to work for a particular client, that does not change

the fact that the providing of health services is contracted

between the client and the respondent.

In this particular case, before the claimant had

ever applied for work with the respondent, a client

agreement had been entered into between the Johnsons and the

respondent.  This agreement is contained in the documentary

evidence and indicates that the Johnsons would pay $4,760.00

per month in care giver fees.  These fees would be paid into

an “escrow” account and claimant would be paid out of those

fees.  This is relevant because this contract was entered

into between the client and the respondent, not the client

and the claimant or some other care giver.

This relationship is further evidenced by

testimony regarding why the claimant called Ms. Throgmorton

to report dropping Ms. Johnson.  When asked why the claimant

would have called to report dropping Ms. Johnson, Ms.

Throgmorton replied:

A.  Because she dropped her,
and she knew that would be an
issue with the family.  They -
That’s standard; if they do
something like that, they’ll
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call us and tell us because
the family is going to call us
and say, “Hey, this is what
happened”.

The following testimony addressed the

situation where a client is unhappy with the services of the

care giver:

Q.  So if a client calls you,
what would happen?

A.  The client would call us
and say, “I’d prefer this
person didn’t come back,” and
then we would tell them
[caregiver], “The client would
prefer that you not come back
there.”

Both of these examples indicate that the clients

are looking to the respondent for health services, not the

particular care giver who has been sent to their home.

I also note that the client agreement purports to

set out relationships of the parties and indicates that

decisions concerning services to be provided, hiring,

termination, and all other aspects of the relationship are

determined between the care giver and the client.  However,

the testimony of Ms. Throgmorton, as previously quoted,

indicates that this is not completely true.  In addition,

how can one say that wages are determined by the client and

the care giver when there is already a signed contract
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indicating the amount to be paid to the respondent in an

escrow account before a care giver is even sent out to a

particular client’s home?  Furthermore, the claimant

testified that she did not negotiate with the Johnsons about

hourly wages, time to work, the type of services to be

provided, working conditions, or quality of services.

Finally, in the original decision adopting the

relative nature of the work test, the Court, in Sandy,

supra, indicated that one factor to be considered is whether

there was a continuous connection between the parties or

only an intermittent one, or was there no connection at all. 

Here, the evidence indicates that the connection between the

parties is continuous long after a referral is made.  While

the respondent contends that it is a referral service, it

does not simply accept a referral fee, but instead continues

to receive a fee out of each monthly payment, whether that

payment is made directly to the care giver or the amount is

paid to the respondent in escrow.

In summary, I find that the relative nature of the

work test is applicable and is the best test for determining

the relationship between the claimant and the respondent. 

Based upon the evidence presented in this case, I find that

the claimant was not engaged in a separate calling or
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profession, and that the services provided bear a different

relationship to the regular business of the respondent.  As

stated by the Court in Arkansas Transit Homes, the more the

worker’s occupation resembles the business of the employer,

the more likely the worker is an employee.  Here, the

claimant’s occupation closely resembled the business of the

respondent of providing in-home healthcare services. 

According to the testimony of Ms. Throgmorton, the

respondent contracts with various clients to provide health

services.  When some incident occurs, the family looks to

the respondent for responsibility, not the care giver. 

Finally, the evidence indicates that there is a continuous

connection between the parties, not simply an intermittent

one or no connection at all.  Based upon the foregoing, I

find that the claimant was an employee of the respondent,

not an independent contractor.

In reaching this decision, I acknowledge that the

claimant signed various documents at the request of the

respondent which repeatedly indicate that the claimant is

self-employed; however, pursuant to A.C.A. §11-9-108(a), no

agreement by an employee to waive his or her right to

compensation is valid.  Since the evidence indicates that

the claimant was an employee, any attempt to waive her
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rights under the Arkansas Compensation Law is invalid.

For the aforementioned reasons, I must

respectfully dissent.

                                   
    PHILIP A. HOOD, Commissioner


