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Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 24, 2012. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven by a
preponderance of the evidence that he
suffered a compensable injury to his
right shoulder on March 16, 2011.  There
are objective medical findings to
support a right shoulder injury on March
16, 2011, and there is a causal
connection between the right shoulder
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injury on that date and his continued
shoulder pain.

2. Having met the burden of proving a
compensable injury the claimant is
entitled to medical services in the form
of evaluation and treatment as
recommended by Dr. Holder related to the
treatment of the right shoulder.  He has
proven that the medical evaluation and
treatment that he is requesting is
reasonable and necessary for the
treatment of his compensable right
shoulder injury,

3. Additionally, the claimant is entitled
to the appropriate attorney’s fees based
on the above findings.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 24, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I must respectfully dissent from the

majority's opinion that the claimant has proven by a

preponderance of the evidence that he sustained a

compensable right shoulder injury on March 16, 2011, for

which he is entitled to medical services in the form of

evaluation and treatment as recommended by Dr. Keith

Holder.  A carefully conducted de novo review of this

claim in its entirety reveals that while the claimant is

entitled to additional medical treatment in the form of

diagnostic studies as recommended by Dr. Holder in order

to determine the true nature and extent of his right

shoulder complaints, the commission should proceed under

the authority of Ark. Code Ann. §11-9-207(a)(2) in

ordering this medical treatment.  More specifically, the

Administrative Law Judge erred in finding compensability

based upon a determination that a diagnosis of shoulder

impingement without objective findings to support that

diagnosis satisfies the requirements of Ark. Code. Ann.

§ 11-9-102(4)(A),§ 11-9-102(4)(D), and § 11-9-102(16). 

Therefore, a finding of compensability of the claimant’s

injury on the basis of a diagnosis of shoulder

impingement in the absence of objective medical findings

to support that diagnosis should be reversed, and

pursuant to Ark. Code Ann. §11-9-207(a)(2), the
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commission should require and order that medical

services in the form of an MRI as requested by Dr.

Holder be provided to the claimant in order to determine

the true nature and extent of his shoulder condition.

The facts in this claim are fairly

straightforward.  On March 16, 2011, while making custom

windows for the respondent employer, the claimant

experienced a sudden onset of pain in his right

shoulder.  The claimant described his right shoulder

pain as the same pain he had experienced in his left

shoulder a year prior to this incident, which resulted

in a previous undisputed workers’ compensation claim. 

The claimant immediately reported the March 16, 2011,

incident to his supervisor, and he was sent for medical

treatment with Dr. Keith Holder on that same date.

The medical records confirm that based upon

his initial physical examination, the claimant exhibited

decreased range of motion in his right shoulder. 

Pursuant to these findings, Dr. Holder assessed the

claimant with right shoulder strain, for which he was

treated conservatively with anti-inflammatory medication

and home exercises.  No diagnostic studies such as x-

rays of the claimant’s right shoulder were conducted at

that time.  The claimant was returned to work with
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lifting restrictions and instructed to return for a

follow-up visit in seven to ten days.    

On March 23, 2011, the claimant returned to

Dr. Holder, at  which time no improvement in his

condition was noted.  Noting still no improvement in the

claimant’s condition as of April 11, 2011, Dr. Holder

added right shoulder impingement to the claimant’s

diagnosis, and he referred him for physical therapy. 

The claimant’s testimony reflects that he was

subsequently denied physical therapy.

When the claimant’s condition showed no

improvement by May 2, 2011, Dr. Holder requested an MRI

and a referral to an orthopaedic specialist.  In his

clinic report of that date, Dr. Holder stated,

“Recommended MRI since PT has been denied. Impingement

advanced to adhesive capsulitis.”

In determining that the claimant had met his

burden of proving that he sustained a compensable right

shoulder injury, the Administrative Law Judge relied, in

part, on notations by Dr. Holder indicating that the

claimant had impingement, then impingement that had

advanced to adhesive capsulitis (frozen shoulder).  In

support of her conclusion, the Administrative Law Judge

reasoned that the doctor’s numerous notations of a

progressive worsening of the claimant’s condition,
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combined with his ongoing need for medication, his

referral for physical therapy and an MRI, and the

claimant’s testimony regarding the specifics of the

incident that brought about his alleged injury, were

enough to satisfy the statuary requirements for proving

compensability.  This reasoning is flawed, however, in

that none of these factors constitute objective findings

as anticipated by our statute.

A compensable injury must be established by

medical evidence supported by objective findings, and

medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty. 

Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W.3d

560 (2002).  Further, objective findings are defined at

Ark. Code Ann. § 11-9-102(16)(A)(i) as those findings

which cannot come under the voluntary control of the

patient.

In support of its argument that the claimant

has failed to present objective measurable findings

sufficient to support a finding of compensability, the

respondent cites a previous commission decision with

facts similar to this claim.  See, Bezzard v. American

Greetings, Full Commission Opinion filed January 22,

1999 (AWCC No. E616529).  In Bezzard, Id.,

compensability of the claimant’s shoulder impingement
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was denied when the claimant failed to present objective

measurable findings to support a finding that this

condition was a compensable consequence of her

compensable shoulder injury.  In finding that the

claimant had failed to meet her burden of proof, the

commission stated, in part, as follows:

In the present claim, there were no
objective findings substantiating
the diagnosis of impingement
syndrome. This diagnosis is based
solely upon the claimant’s
continued complaints of pain after
her nondisplaced shoulder fracture
healed.

In distinguishing Bezzard from the present

claim, the claimant in Bezzard had undergone diagnostic

studies previous to her alleged development of

impingement syndrome, whereas the claimant in this claim

has undergone no such studies.  If, then, the commission

found in Bezzard that the claimant had failed to show by

medical evidence supported by objective findings that

the claimant suffered from impingement syndrome where

there had been previous diagnostic studies, but none

subsequent to her alleged development of impingement

syndrome, it is axiomatic that the claimant here has

failed entirely to prove the compensability of his

alleged shoulder impingement syndrome where no

diagnostic studies whatsoever have been performed.
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Further, the respondent is correct in

asserting that active range-of-motion tests, where the

claimant controls the movement of the limb, are not

objective measurable findings, since active range-of-

motion tests are based almost entirely on the patient’s

cooperation and effort.  See, Hayes v. Wal-Mart Stores,

71  Ark. App. 207, 29 S.W.3d 751 (2000).  This is to be

distinguished, however, from passive range-of-motion

tests where the limb is passively moved by the examiner. 

Hayes, Id.  In the present claim, the claimant concedes

that the record does not expressly provide that Dr.

Holder conducted both passive and active range-of-motion

testing as a matter of course upon each physical

examination.  Therefore, by his own admission, the

claimant has failed to provide medical evidence

supported by objective findings to support a finding of

compensability in this regard.

Finally, Dr. Holder’s notations of the

claimant’s worsening symptoms, prescriptions for pain

medications, a referral for an MRI and physical therapy,

and even the claimant’s testimony of a specific incident

whereby he was injured serve only to support a

conclusion that the claimant does have a condition that

warrants further investigation in order to determine the

precise nature and etiology thereof.  These factors do



Littrell - G103268   10

not constitute objective findings sufficient, however,

to support a finding of compensability in that until the

exact nature of the claimant’s underlying condition is

established, we would be forced to speculate as to its

origins.  It is well established that conjecture and

speculation, even if plausible, cannot take the place of

proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).  Therefore, we are constrained from making a

finding of compensability based upon speculation.

Based upon the above and foregoing, the

claimant has failed to prove by medical evidence

supported by objective findings that he sustained a

compensable injury in that there is insufficient medical

evidence to support such a finding.  Therefore, the

commission should reverse the Administrative Law Judge’s

finding of compensability and, by its own authority

pursuant to Ark. Code Ann. §11-9-§11-9-207(a)(2), the

commission should remand this claim to the

Administrative Law Judge to order that medical services

in the form of an MRI as requested by Dr. Holder be

provided to the claimant in order to determine the true

nature and extent of his shoulder condition before a
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determination concerning compensability can be made.

Accordingly, I must respectfully dissent from the

majority’s opinion. 

   ________________________________
   KAREN H. McKINNEY, Commissioner


