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Decision of Administrative Law Judge: Reversed and Dismissed

OPINION AND ORDER

Respondents appeal a decision of an Administrative

Law Judge filed February 28, 2012, wherein the

Administrative Law Judge found, in relevant part, that the

claimant met her burden of proving that she sustained a

specific-incident, compensable neck injury on March 14,

2010, in the form of an aggravation to a pre-existing

condition.  While the Administrative Law Judge found that

the claimant is entitled to certain medical benefits

pursuant to her compensable injury, the Administrative Law

Judge further found that the claimant has failed to prove
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that she is entitled to temporary total disability as a

result that injury.  A carefully conducted de novo review of

this claim reveals that the claimant has failed to prove by

a preponderance of the evidence that she sustained a

compensable neck injury on March 14, 2010.  Therefore the

decision of the Administrative Law Judge with regard to

compensability and related medical benefits is hereby

reversed. 

At the time of her alleged compensable neck

injury, the claimant, a CNA, worked for the respondent

employer as a “nutritionist.”  As such, it was the

claimant’s responsibility to distribute snacks to nursing

home residents.  The record reveals that the claimant, a

long-time employee, worked in this capacity pursuant to the

respondent employer’s willingness to accommodate her

advancing age and progressively worsening health issues. 

The claimant, with a date of birth of December 21, 1939, was

72 years old at the time of the commission hearing with a

history of heart, thyroid, and other medical problems. Prior

to becoming a nutritionist, the claimant worked primarily in

rehabilitation services.

The claimant testified that she worked from 6:30

a.m. until 3:00 p.m. each day for the respondent employer
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nursing home (nursing home).  The claimant further testified

that she injured her neck very near the end of her shift on

Friday, March 14, 2010.  According to the claimant, she had

bent over to remove an item from her snack tray, and upon

rising, she hit her neck on a door lever (as opposed to a

knob).  The claimant further alleges that she immediately

reported this accident to co-worker, Lana Martin, who

offered her an injury “slip” to fill out.  The claimant

stated that she declined to fill out an incident report at

that time.

Lana Martin, who is a ward clerk (unit secretary)

for the respondent nursing home, stated that she was not the

claimant’s supervisor at the time in question, nor is she

the person to whom  employees are to report accidents.  Ms.

Martin denied that the claimant reported an injury to her on

May 14, 2010, at or near 3 o’clock in the afternoon, or at

any other time.  In fact, Ms. Martin testified, and the

record confirms, that where she normally works until 2:30 in

the afternoon, she had left work at noon on March 14, 2010.

The claimant stated that her symptoms worsened

over the weekend.  By the following Monday, the claimant

testified that she was unable to even clock in to work due

to weakness and numbness in her hands.  Therefore, she
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turned around and went back home. In this regard, the

claimant stated as follows:

I went in, but I couldn’t understand why
my hands and arms were totally numbed
out. And I saw Debra [Sandlin] in room
6, that’s the end of the hall when you
first come in the door. I couldn’t
hardly push in the code. I had to do it
two or three times to get it right. And
I told her I didn’t know what was wrong,
my hands and my arms were numb, and she
said, well, just go back home, so I
didn’t clock in or anything. I just
turned around and went back out the
door.

      The claimant testified that after she injured her neck

on March 14, 2010, she first stopped by the nurse’s station where

she informed Ms. Martin of her injury, and then went into the

office she shared with co-worker Debra Sandlin and informed her

of the same.  The testimony of Debra Sandlin, who was employed as

a CNA for the nursing home on March 14, 2010, reflects that she

in fact shared an office with the claimant.  Ms. Sandlin denied

being in a supervisory position over the claimant at the time of

the claimant’s alleged incident, or being a person to whom the

claimant would report an injury.  This witness further denied

having worked on March 14, 2010, as was verified through her time

card for that period.   Although she could not recall a specific

time or date, Ms. Sandlin agreed that the claimant may have

mentioned to her sometime after the 14th of March that she had
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suffered a work-related injury.  Ms. Sandlin stated, however,

that the injury of which the claimant may have informed her was

to her shoulder as opposed to her neck.

     Ms. Sandlin testified that all employees are trained as

to the proper procedure for reporting a work-place injury on an

annual basis and through frequent in-services.  Ms. Sandlin

verified that all work-related injuries are to be reported to the

employee’s immediate supervisor and an incident report completed. 

Ms. Sandlin testified that in the event of a work-related

accident, employees are to call an agency called Medcor for

advice on how to proceed from a medical standpoint.  Ms. Sandlin

stated that the toll-free telephone number for Medcor is affixed

to the telephone receivers located on employees’ desks in their

offices.  Ms. Sandlin agreed that the hospital emergency room is

located down the hallway from the nursing home facility.

     Ms. Sandlin stated that she witnessed the claimant

taking numerous medications for various health issues on a daily

basis prior to March 14, 2010.  Ms. Sandlin also testified that

she observed the claimant having difficulty ambulating due to

balance issues prior to March 14, 2010. She further stated that

the claimant frequently complained of numbness and tingling in

her fingers prior to that date.  Ms. Sandlin confirmed that she

instructed the claimant to return home on the morning of Monday,
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March 17, 2010, due to obvious problems she was having with her

balance.  Out of concern for her safety, Ms. Sandlin stated that

she asked another employee who was ending her shift to follow the

claimant home.

     Director of nursing for the respondent employer, Dana

Adams, affirmed that she assists with in-service training at the

facility.  According to Ms. Adams, employees are regularly

instructed as to proper procedure in the event of a work-related

injury.  In addition, Ms. Adams stated that the procedure for

reporting work-related injuries is covered during new employee

orientation.  Further, Ms. Adams stated that as the claimant’s

supervisor, she would have been the individual to whom the

claimant would have reported a work-related injury.  In the event

she was unavailable, the claimant would have reported to either

the assistant director of nursing, or to the facility

administrator, who at the time was Suzette Boyd.

      Ms. Adams stated that she recalled frequent instances

where the claimant had problems ambulating due primarily to blood

pressure medication issues prior to March 14, 2010.  Ms. Adams’

testimony was consistent with the testimony of Ms. Martin in that

she had personal knowledge that the claimant often failed to take

her blood pressure as prescribed, which would result in episodes

of dizziness and  disorientation.  Ms. Adams affirmed Ms.
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Martin’s testimony that the claimant was often observed

staggering down the hall holding onto the side rails as she

discharged her work duties.  Ms. Adams described the door knob on

which the claimant alleges she injured her neck as a handicap

accessible lever that you pull downward in order to open the

door.  She further agreed that it would be difficult, if not

impossible, to injure your neck on this lever, which sticks out

no further than a regular door knob.

     While Ms. Adams recalled that the claimant reported to

her at some point that she was being treated by Dr. Frigon for

her neck, she could not recall a date.  Ms. Adams denied that the

claimant reported a neck injury to her prior to her treatment

with Dr. Frigon which commenced on June 8, 2010.

     Suzette Boyd testified that although she no longer

works at the nursing home facility as administrator, she worked

in that capacity at the time of the claimant’s alleged work-

related injury.  Ms. Boyd, who is a nurse practitioner, affirmed

that the claimant had several ongoing health concerns during the

time that she acted as her supervisor.  In this regard, she

stated:

...she [the claimant] has had lots
of illnesses, you know, as we all
do. She has had heart surgery while
I was there, has had follow-ups
with the cardiologist, and as has
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been discussed, dizziness, fluid
issues, electrolyte issues, those
types of things.

Usually, if I was in the hallway
and I could see her, I knew if it
was a good day or a bad day. But a
lot of times, you know, she would 
-- if she wasn’t taking her Lasix
right, you know, she would have
these fluid pockets under her eyes,
which we discussed a lot, and if
she did not seem to be stable, we
would have a discussion, “Are we
taking our meds?” and “How’s your
blood pressure running?” and those
types of things.

     Ms. Boyd stated that other employees who worked closely

with the claimant would often come to her with concerns about the

claimant’s well-being.  In these instances, Ms. Boyd would either

direct the claimant to seek medical treatment or send her home. 

Ms. Boyd spoke favorably of the claimant’s work ethic, and she

confirmed that the claimant’s job duties had been modified over

time in order to accommodate her progressively worsening health

issues and special needs.  Further, Ms. Boyd agreed that it would

be difficult for the claimant to have injured her neck in the

manner she now claims.  In addition, Ms. Boyd stated that in the

event an injury occurred in the manner described by the claimant,

it would more than likely be a shoulder or head injury.

     The claimant denied having asked her employer to send

her for medical treatment in association with her neck injury. 
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Rather, the claimant stated that she sought medical treatment on

her own behalf.  The medical records reflect that the claimant

was seen by Dr. Charlene West, a general practitioner, on May 21,

2010, at which time she reported that she had hit the back of her

head and neck at work.  Dr. West administered a steroid shot to

the claimant in her hip and referred her to Dr. Jacquelyn Frigon.

     The next medical documents contained within the record

are chart notes reflecting that the claimant was under the care

of Dr. Frigon from June 8, 2010, through March 9, 2011.  These

notes further reflect that Dr. Frigon treated the claimant with a

regiment of medication and exercise for symptoms associated with

cervical spinal stenosis.

     The claimant testified that Dr. Frigon referred her to

a neurosurgeon, Dr. P.B. Simpson.  According to the claimant, Dr.

Simpson “operated on my neck and put a steel plate in my neck”

sometime in July of 2010.  The record is devoid of medical

documentation to corroborate the claimant’s alleged treatment

with Dr. Simpson, nor had the claimant ever listed Dr. Simpson as

a treating physician for her alleged compensable injury prior to

the hearing before the commission.

     The claimant, who has not worked since March 14, 2010, 

testified that she returned to the respondent employer in July of

2010, in order to seek workers’ compensation benefits for her
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alleged injury.  The claimant stated that she was told “they

couldn’t help” because she had failed to fill out an incident

report at the time of the alleged incident.  On April 25, 2011,

the claimant filed an AR-C form with the commission claiming

entitlement to benefits for her alleged injury of March 14, 2010.

     The claimant has the burden of proving by a

preponderance of the evidence the compensability of his claim.

Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593 (1995); Kuhn

v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d 845 (1995). For

the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of

occurrence, the following requirements of Ark. Code. Ann. § 11-9-

102(4)(A)(Supp. 2005), must be established: (1) proof by a

preponderance of the evidence of an injury arising out of and in

the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code. Ann. § 11-9-102(16),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. See also, Ark.

Code. Ann. § 11-9-103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra
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Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889

(2002). If the claimant fails to establish by a preponderance of

the evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997), see also Reed v. ConAgra Frozen Foods, Full Commission

Opinion, February 2, 1995 (Claim No. E317744. Medical opinions

addressing compensability must be stated within a reasonable

degree of medical certainty. Crudup v. Regal Ware, Inc., 341 Ark.

804, 20 S.W.3d 900 (2000).

     An aggravation is a new injury resulting from an

independent incident.  Farmland Ins. Co. v. DuBois, 54 Ark. App.

141, 923 S.W.2d 883 (1996).  If the aggravation is an accidental

injury, it must meet the following criteria to establish

compensability: it must be (1) an independent incident; (2) work-

related; (3) caused by a specific incident identifiable by a time

and place of occurrence. See Ark. Code Ann.

§ 11-9-102(4)(A)(i)(Supp. 2009); Farmland Ins. Co. v. DuBois,

supra.   An injury does not have to be accidental in order to

qualify as an aggravation; it must, however, fall within one of

the definitions of a compensable injury as set forth in Ark. Code

Ann. § 11-9-102(4)(A).
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     The claimant contends that she sustained a compensable

injury to her neck on March 14, 2010, that required surgery

sometime in July of that same year.  However, the claimant has

offered no proof of this surgery or the alleged medical treatment

that she received under the care of surgeon, Dr. P.B. Simpson. 

With regard to the medical treatment of record that she received

subsequent to her alleged compensable injury, the medical records

reveal that while she did report to her medical providers that

she injured her neck in the manner which she now claims, she was

diagnosed by her treating physician, Dr. Frigon, with cervical

spinal stenosis which is degenerative in etiology. Furthermore, 

the record is devoid of medical evidence supported by objective

findings that demonstrates that the claimant’s symptoms were

caused by an acute event.  Likewise, although her treating

physicians recited the claimant’s account of the cause of her

symptoms in their reports, neither Dr. West nor Dr. Frigon

offered medical opinions stated within a reasonable degree of

medical certainty that the claimant’s cervical condition was

acute in nature, or caused by an acute event.  Finally, a review

of the record as a whole, including the testimony of several

credible witnesses, reveals that the physical symptoms that the

claimant reportedly suffered as result of her alleged neck injury

were consistent with symptoms which she exhibited prior to her
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alleged injury; symptoms that were caused by the claimant’s

failure to properly take medication prescribed for an unrelated

health issue.

     Moreover, and more importantly, in addition to the

above the claimant failed to report her alleged neck injury in a

timely manner, waiting for almost a year afterwards to file a

claim for compensation.  While the claimant was within her rights

to make such a claim as she did by filing an AR-C form directly

with the commission, the credible evidence demonstrates that she

knew the proper procedure for reporting a claim at the time of

the alleged incident.  Therefore, it defies logic that the

claimant waited for such an extended period of time for making

such a claim.  And, while the claimant now contends that she

attempted to file a claim with her employer in July of 2010, but

was denied this opportunity, the credible evidence of witnesses

who worked closely with the claimant at all relevant times simply

does not substantiate the claimant’s contentions.  Furthermore,

while it is possible that the claimant struck some part of her

body on a door lever at some point while discharging her work

duties, according to three credible witnesses familiar with the

positioning of the door lever on which the claimant claims to

have injured herself, it is not plausible that she injured her

neck in such a manner.  Rather, according to the mechanics of the



Lawson - G103361  14

claimant’s injury as she described it in relation to the

positioning of the door lever, it appears more likely than not

that had she sustained an injury, it would have been to her

shoulder or possibly to her head.  In fact, the medical report

from Dr. West dated May 21, 2010, reflects that the claimant

reported hitting the back of her “head/neck” at work.  Finally,

while the claimant claims that this injury occurred on May 14,

2010, and that she reported it to her co-workers, Lana Martin and

Debra Sandlin, on that date, the time cards of these two

witnesses verify their testimony that this would have been

impossible with Martin having left early that day and Sandlin not

having worked at all. Further, whereas the claimant indicated

that she could have been confused about the date of her incident

and that it may have occurred at some later date, the record

clearly indicates that the claimant’s final day of employment

with the respondent nursing home was May 14, 2010.  The

implausibility of the mechanics of the claimant’s alleged injury

as she described it combined with the inconsistencies in

testimony with regard to when this alleged specific incident

actually occurred causes the claimant’s claim for compensability

to fail under the provisions of Ark. Code. Ann. § 11-9-102(4)(A)

in that the claimant has failed to meet her burden of proving by

a preponderance of the evidence that she sustained an injury
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arising out of and in the course of employment which was caused

by specific incident identifiable by a time and place of

occurrence.  Likewise, the claimant has failed to prove by a

preponderance of the evidence that the injury she now claims

caused internal or external physical harm to the body which

required medical services or resulted in a disability or death,

or to even establish an injury by medical evidence supported by

objective findings in that the record indicates that the claimant

suffered from ongoing symptoms of pre-existing conditions. 

Further, while there is evidence that the claimant suffered from

degenerative disease in her cervical spine, the record is devoid

of evidence to support a finding that this condition was

aggravated by a specif-incident type event or injury as the

claimant now describes.  Because the claimant has failed to meet

her burden of proving that she sustained a specific incident

injury, whether it be an aggravation of pre-existing condition or

otherwise, the claimant has failed to prove compensability in

this claim.  Therefore, we find that the claimant has failed to

prove by a preponderance of the evidence that she sustained a

compensable injury.  Accordingly, this claim for benefits is

denied and dismissed.  
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IT IS SO ORDERED.

                                   
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

sustained a compensable neck injury in May 2010 when she hit her

neck on a door lever.

 For the claimant to establish a compensable injury as

a result of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by

a preponderance of the evidence of an injury arising out of and

in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),
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establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The phrase “arising out of the employment" refers to

the origin or cause of the accident, so the employee is required

to show that a causal connection exists between the injury and

his employment.  Gerber Products v. McDonald, 15 Ark. App. 226,

691 S.W.2d 879 (1985).

Arkansas Courts have long recognized that a causal

relationship may be established between an employment-related

incident and a subsequent physical injury based on evidence that

the injury manifested itself within a reasonable period of time

following the incident so that the injury is logically

attributable to the incident, where there is no other reasonable

explanation for the injury.  Hall v. Pittman Construction Co.,

234 Ark. 104, 357 S.W.2d 263 (1962).

The employer takes the employee as it finds him, and

employment circumstances that aggravate pre-existing conditions

are compensable.  Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003); Pearline Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 
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Here, the claimant was 72 years old at the time of the

hearing.  She has numerous health conditions including a history

of heart surgery and problems with her blood pressure.  However,

she testified that, on May 14, 2010, she injured her neck by

leaning up and hitting her head, neck, and shoulder on a door

lever.  Her neck injury ultimately required treatment.  I find

the claimant to be a credible witness.  Based on the claimant’s

credible testimony, most importantly her ability to identify the

patient and room number where the accident happened, along with

Ms. Sandlin’s admission that the claimant reported a work-related

injury (albeit a shoulder injury), the medical records showing a

history of injury at work, and the documentary evidence showing

the claimant called in to report a pinched nerve, I find that the

claimant has proven by a preponderance of the evidence of record

that she sustained an injury arising out of and in the course of

her employment, identifiable by time and place of occurrence, in

May 2010.

In addition to proving a compensable injury, the

claimant must also provide objective findings of an injury.

Objective findings are defined as findings that cannot come under

the voluntary control of the patient.  Continental Express, Inc.

v. Freeman, 66 Ark. App. 102, 989 S.W.2d 538 (1999).  Based on

medical records showing a neck contusion and muscle spasm, I find
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that the claimant has proven by a preponderance of the evidence

of record objective evidence of physical harm to the body.

For the aforementioned reasons, I must respectfully

dissent.

                                   
    PHILIP A. HOOD, Commissioner


