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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G100199   

BECKY LAUBER-STARKEY,
EMPLOYEE                               CLAIMANT

UNITED STATES BEEF CORPORATION,
EMPLOYER                               RESPONDENT

XL SPECIALTY INSURANCE COMPANY,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED DECEMBER 17, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA J. MCKINNON,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed June 30, 2012.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
February 29, 2012, and contained in a pre-
hearing order filed that same date, are hereby
accepted as fact.

2. The parties’ stipulation that claimant earned
an average weekly wage of $175.25 is also
hereby accepted as fact.
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3. Claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional medical treatment as
recommended by Dr. Covington.

4. Claimant has failed to prove by a
preponderance of the evidence that she is
entitled to temporary total disability
benefits as of January 31, 2012.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the June 30, 2012

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

the medical opinion of the claimant’s treating

physician, Dr. Christopher Covington, more credible than

that of the IME doctor, who saw the claimant only once,

Dr. Brad Thomas.  I would award the claimant additional

reasonably necessary medical treatment as recommended by

Dr. Covington.

          On July 28, 2011, Dr. Covington stated:

Becky Lauber underwent a lumbar
epidural steroid injection two weeks
ago and was actually much worse. 
She is also tachycardic and having
trouble breathing.  She might have
had a reaction to the steroid.  She
has a herniated disk at 5-1.  She
has failed steroid injections and
has failed physical therapy.  She is
on pain medicine regularly.  It has
been seven months post injury and in
spite of our best efforts at
conservative management including
time she remains disabled from her
pain.

We know based on her MRI that she
has a large central disc herniation
at L5-S1 midline that is causing
anterior theca compression with root
contact.  The rest of her spine
looks normal.  The disc is
degenerated and will require fusion
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vs just a discectomy.  We would like
to proceed with a discogram at L4-5
to ensure that that disc is normal
before requesting an ALIF.

This patient is too young to be this
disabled with pain and to remain on
narcotics long term so we need to
move forward with surgical
correction.

          On December 15, 2011, Dr. Covington stated:

Becky Lauber returns.  She continues
to have discomfort and requires all
the pain medication.  She has gained
20 pounds because of her inability
to exercise.  She saw Dr. Brad
Thompson for a second opinion and he
felt that she didn’t have anything
wrong.  He clearly doesn’t
understand the concept of internal
disk disruption.  They questioned
why discography was done at L4-5. 
It is clear that you want to have a
control disk and make sure that if
surgery is done you are fusing to a
normal disk.  They obviously don’t
utilize discography and don’t
believe in the efficacy of its
diagnostic advantages.  This would
virtually make it impossible to get
this young lady treated
appropriately.

I recommend that she go back to
physical therapy.  We will try a
TENS program and massage program to
see if we can make her feel better.

My recommendation continues to be an
anterior lumbar interbody fusion
despite the second opinion which I
completely disagree with.
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          On January 12, 2012, Dr. Covington stated:

Becky Lauber returns to my office. 
She has been in therapy which hasn’t
really helped.  She has been about
six times.  She hasn’t gained any
more weight and is about 184.  She
still takes Percocet and Xanax for
her depression.  Blood pressure is
still elevated for her age.

Upon examination, the patient has
poor range of motion in flexion and
extension.  She has positive
straight leg raising bilaterally. 
Her strength remains intact.

The patient mentioned that she had a
functional capacity evaluation but
we do not have that report.  She
also mentioned that she was going
back to see the previous second
opinion.  This is very discouraging
in the sense that the patient had a
functional capacity evaluation and
the second opinion didn’t feel like
there was anything wrong so she will
be dismissed.  I feel this is unjust
in this case because this person has
been off work now for a year, is on
chronic narcotic medications, is
physically changed and she is
despondent.  She had previously been
a working individual.  We have proof
that she has a painful disrupted
disk at L5-S1 that could easily be
repaired with an anterior lumbar
interbody fusion and the patient
would have been able to return to
work by this time.  We will submit
another request for an anterior
lumbar interbody fusion at L5-S1.

          Faced with Dr. Covington’s multiple and

emphatic statements as to the claimant’s need for
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additional medical treatment, I do not believe that it

can be said that substantial evidence supports the

majority’s decision to credit the opinion of Dr. Thomas,

who saw the claimant only once, over that of Dr.

Covington.  The evidence clearly preponderates in favor

of the claimant and I would award benefits accordingly.

          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


