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at Law, North Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed October 5, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employer/employee/carrier relationship existed
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on or about August 5, 2010, when the claimant
sustained a compensable back injury.

3. Based on an average weekly wage of $423.21, the
claimant would be entitled to compensation rates
of $282.00 for temporary total disability benefits
and $212.00 for permanent partial disability
benefits.

4. The claimant has reached maximum medical
improvement from her compensable injury.

5. The claimant has failed to prove that she is
entitled to a permanent impairment rating in
connection with her August 5, 2010, work injury.

6. The claimant has failed to prove that she is
entitled to wage loss in connection with her
August 5, 2010, work injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant is

entitled to a 7% permanent impairment rating.  As such, I would

remand this case back to the Administrative Law Judge for

consideration of wage-loss disability.

I find that the claimant is entitled to at least a 7%

impairment rating because she has an un-operated disc at L5-S1

with residual symptoms.  Table 75(II)(C) of the AMA Guides to

Permanent Impairment (4th Ed. 1993) provides that a 7% rating

should be assigned to a disc that is:

Unoperated on, stable, with
medically documented injury, pain,
and rigidity associated with
moderate to severe degenerative
changes on structural tests;
includes unoperated on herniated
nucleus pulposus with or without
radiculopathy.
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Here, the claimant clearly had an objective measurable

finding from the injury.  She has an un-operated disc at L5-S1

with residual pain.  The majority cannot ignore the facts.  This

condition qualifies her for a rating under the Guides, regardless

of the opinion of Dr. Cathey.  Although Dr. Cathey may choose to

arbitrarily disregard medical evidence when assessing permanent

impairment, the Commission may not.  See Coleman v. Pro Transp.

97 Ark. App. 338, 249 S.W.3d 149 (2007); and Singleton v. City of

Pine Bluff, 102 Ark. App. 305, 285 S.W.3d 253 (2008). 

Ark. Code Ann. § 11-9-102(4)(F)(ii)(a) states that the

claimant must prove that the compensable injury was the “major

cause” of the specific degree or percentage of permanent physical

impairment.  The Court of Appeals has held that “the major-cause

requirement is satisfied where a compensable injury aggravates an

asymptomatic preexisting condition such that the condition

becomes symptomatic and requires treatment.”  Pollard v. Meridian

Aggregates, 88 Ark. App. 1, 193 S.W.3d 738 (2004).

Here, the claimant had non-specific pre-existing back

problems.  However, in August of 2010, the claimant was reaching

over an immobile patient, giving him a bed-bath, when she

immediately felt a sharp pain in her back.  In addition to muscle

spasms, the claimant experienced shooting pains down her left

leg.  An MRI eventually showed a left paracentral disc protrusion
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at L5-S1.  The claimant was healthy and perfectly capable of

working prior to the injury.  In fact, she missed no time from

work due to her pre-existing back problems.  These facts, taken

with Pollard, suggest that the major cause requirement is

satisfied.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


