
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G200244     

JEREMY KIRKENDOLL,
EMPLOYEE CLAIMANT

LOVE’S STEEL BUILDING, INC.,
EMPLOYER RESPONDENT

BIRKLEY RISK MANAGEMENT,
INSURANCE CARRIER RESPONDENT

ORDER FILED OCTOBER 17, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SETH HYDER, Attorney
at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

ORDER

This matter is currently before the Commission on

Respondents’ Motion For Reconsideration of the modification

of the award: specifically, a $1,000 fine imposed on the

employer pursuant to A.C.A. §11-9-107(a)(1), as well as

Respondents’ Supplemental Motion requesting a hearing before

the Full Commission.  After considering the respondents’

Motions, the claimant’s responses thereto and all other
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matters properly before the Commission, we find that the

Motions should be denied.

In our September 12, 2012 Opinion and Order, we found

that the respondent employer “willfully and knowingly

employed a scheme of misclassification of employees as

independent contractors for the purpose of avoiding payment

of proper insurance premiums” and that the employer

“willfully discriminated in regard to the tenure or

condition of work of the claimant on account of the

claimant’s filing a claim for benefits, first when he

required the claimant to falsely obtain a certificate of

non-coverage, and second when he fired the claimant upon

receiving receipt of the claimant’s claim for benefits.” 

Respondents petition this Commission to reconsider our

imposition of sanctions as this issue was not present below

and the respondents did not have notice that it needed to

provide a defense as to how he structured his business.  On

the contrary, as the issue at the hearing was whether the

claimant was an employee or independent contractor, the

manner in which respondents structured their business was,

in fact, the issue.  Accordingly, we are not persuaded to
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find that the Respondents were not allowed to present

evidence with regard to this issue.

Respondents’ representative Barry Love, testified that

he intentionally chose a business strategy that resulted in

the claimant being required to choose to acquire a

“certificate of non-coverage” or not work for the

Respondent.  (Transcript pages 85 and 86)

Such course of conduct was clearly a violation of

A.C.A. §11-9-107(a)(1).  

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

                                                       
                        PHILIP A. HOOD, Commissioner


