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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G200244

JEREMY KIRKENDOLL, EMPLOYEE  CLAIMANT

LOVE'S STEEL BUILDING, INC., EMPLOYER RESPONDENT

BERKLEY RISK MANAGEMENT,
CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 12, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE SETH HYDER, Attorney at
Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed as Modified.

OPINION AND ORDER

Respondent appeals from a decision of the

Administrative Law Judge filed May 21, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer relationship existed at all
relevant times, including October 31, 2011.

3. The preponderance of the evidence demonstrates
that the claimant was an employee of Love’s Steel
Buildings, Incorporated.
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4. Love’s Steel Buildings, Incorporated, employed
three or more employees, at the time of the
claimant’s compensable incident.

5. The claimant proved by a preponderance of the
evidence his entitlement to all the medical
treatment of record pursuant to Ark. Code Ann. §
11-9-508(a). The claimant also proved his
entitlement to additional medical treatment for
his compensable foot injury of October 31, 2011.

6. The claimant proved his entitlement to temporary
total disability compensation from November 1,
2011, until the time that he returned to work for
the respondent-employer.

7. This claim has been controverted in its entirety.

8. The claimant’s attorney is entitled to a
controverted attorney’s fee on all indemnity
benefits awarded herein, pursuant to Ark. Code
Ann. § 11-9-715.

Had we found that the claimant and his co-workers were

truly independent contractors, and not employees, respondent

employer’s actions in requiring a certificate of non-coverage of

these independent contractors would have been a prudent business

practice.  However, since the overwhelming evidence of record

demonstrates that the claimant and his co-workers were employees

and not independent contractors, we find that respondent employer

willfully and knowingly employed a scheme of misclassification of

employees as independent contractors for the purpose of avoiding

payment of proper insurance premiums.  Furthermore, as we find

that the claimant was an employee, we further find that

respondent employer willfully discriminated in regard to the
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tenure or term or condition of work of the claimant on account of

the claimant’s filing a claim for benefits, first when he

required the claimant to falsely obtain a certificate of non-

coverage, and second when he fired the claimant upon receiving

receipt of the claimant’s claim for benefits.  Accordingly,

pursuant to A.C.A. § 11-9-107(a)(1) we hereby fine the respondent

employer $1,000.00.  This fine is payable to the Workers’

Compensation Commission Second Injury Fund. 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful rate

from the date of he Administrative Law Judge’s decision in

accordance with Ark. Code Ann. § 11-9-809 (Repl. 2002).  For

prevailing on this appeal before the Full Commission, claimant’s

attorney is hereby awarded an additional attorney’s fee in the

amount of $500.00 in accordance with Ark Code Ann. § 11-9-715

(Repl. 2002). 
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

                                   
PHILIP A. HOOD, Commissioner


