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OPINION AND ORDER

The claimant, Respondent No. 1, and Respondent No. 2

appeal an administrative law judge’s opinion filed March 13,
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2012.  The administrative law judge found that the claimant

did not prove he was entitled to additional medical

treatment.  The administrative law judge found that the

claimant was entitled to additional temporary total

disability benefits.  The administrative law judge found

that the claimant did not prove he was permanently totally

disabled, but that the claimant proved he sustained 20%

wage-loss disability.  The administrative law judge found

that Respondent No. 2, Second Injury Fund, was liable for

20% wage-loss disability.

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved he was entitled to

additional medical treatment.  We find that the claimant did

not prove he was entitled to temporary total disability

benefits after March 12, 2001.  The Full Commission finds

that the claimant proved he was entitled to wage-loss

disability in the amount of 20%, and that the Second Injury

Fund is liable for the claimant’s wage-loss disability.  

I.  HISTORY

Bryan Alan King, now age 40, testified that he

graduated from the 12th grade.  Mr. King’s testimony

indicated that his employment after graduating from high
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school included manual labor positions in a hardware store,

a nuclear energy facility, and a poultry company.  The

claimant became employed with the respondent-employer, Ola

Housing Authority, on August 15, 1994.  The claimant

testified that he was a maintenance worker for the

respondents.  The claimant described his job duties as

“Cleaning, painting, fixing stuff when it would break,

general maintenance, you know, that the apartments would

need.”      

The parties stipulated that the claimant sustained a

compensable injury to his back on or about July 27, 1998. 

The claimant testified, “I was lifting a sewer machine in

the back of a pickup truck.”  The parties stipulated that

temporary total disability benefits were paid for this

compensable injury.  Dr. Ted Honghiran performed a lumbar

discectomy on August 31, 1998.  The post-operative diagnosis

was “Herniated nucleus pulposus, L4-5, left.”    

The claimant followed up with Dr. Honghiran in October

1998: “He is doing very well.  He has occasional pain in his

low back on full range of motion, but no problems since he

went back to work on October 29, 2008.  I would estimate his

permanent impairment to be 10 percent as a result of this
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injury and surgery.”  The parties stipulated that the

claimant “returned to work after the first incident at the

same employer and same job duties.”      

The parties stipulated that the claimant sustained a

compensable injury to his back on or about January 9, 2000. 

The claimant testified that he was injured as a result of

“moving a fridge out of an apartment.”  The parties

stipulated that the claimant’s average weekly wage at that

time was $371.00, giving the claimant a compensation rate of

$247.00 and $186.00.  The parties stipulated that Respondent

No. 1 paid temporary total disability benefits beginning

February 8, 2000.  Dr. Honghiran performed surgery on

February 9, 2000: “Hemilaminotomy disk excision L5-S1 left.” 

The post-operative diagnosis was “Herniated nucleus pulposus

L5-S1 left.”

The claimant began treating with Dr. John L. Wilson on

May 18, 2000.  Dr. Wilson noted at that time, “Mr. King is

unable to return to work and I doubt he will ever be able to

return to any type of heavy lifting.  Mr. King does have

permanency from his injury.  It is too early to say what the

percentage is because he has not reached the end of his

healing period.”  Dr. Wilson performed surgery on June 27,



King - E812269 & F109776 5

2000: “Laminectomy, L4-5, right with removal of large disk.” 

The post-operative diagnosis was “Herniated nucleus

pulposus, L4-5 right.”  The claimant testified that he began

receiving social security disability benefits in

approximately 2000, after Dr. Wilson’s surgery.  The

claimant testified that his social security disability

payments were $1,500 per month.    

Dr. Wilson corresponded with Respondent-Carrier No. 1

on November 6, 2000: “In response to your note of October

15, 2000, Mr. King has not reached MMI.  It is my feeling

that he will do so in the next three to six months.  Mr.

King does have permanent restrictions.  At the end of his

healing period I would like to have a functional capacity

assessment done, which will objectively outline the

restrictions.  This gentleman has marked muscle spasm and

uses a cane a portion of the time.  He has to lie down for a

certain portion of his day.  He has neurological deficit in

his lower extremities.”

Dr. Honghiran reported on February 13, 2001, “1) The

final diagnosis is herniated nucleus pulposus, L5-S1, right. 

He is status postop herniated nucleus pulposus, L4-5, left,

and L5-S1, left.  2) The rating of his impairment is 13% of
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the body as a whole, as a result of the herniated disc and

surgery.  3) Total rating, combined with the previous

condition, is 13% of the body as a whole....”  

A physical therapist, Lisa Sallings, performed a

Functional Capacity Evaluation on February 20-21, 2001:

A 2 day Functional Capacity Evaluation was
performed.  The purpose was to determine lifting
capacities and responses to various positions and
repetitive activities.  The purpose was explained
to the client who was instructed to put forth a
genuine effort....
Although the client occasionally exhibited
exaggerated pain behavior, this did not interfere
with his willingness or ability to perform the
tests.  The client’s lifting capabilities fell
between 10 and 30 pounds depending on position. 
He did well with lifting and carrying short
distances at waist level but had more difficulty
with lifting from floor level.  Was able to
tolerate standing if allowed occasional rests and
tolerated sitting well.  Did not tolerate walking
well, gait deteriorated after approximately 3/10
of a mile.  The client appears generally capable
of performing work between “light” and “medium”
DOT work category based on the results of this
test.

The parties stipulated that Respondent No. 1 paid

temporary total disability benefits through March 12, 2001. 

Dr. Wilson reported on March 13, 2001, “Mr. King was seen

today for final evaluation.  He continues to have pain in

his back and both legs...Mr. King’s permanent impairment is

7% to the body, over and above any prior rating, as a result
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of his injury and subsequent surgery to L4-5 on the right. 

He is released to return to work with restrictions as per

the functional capacity assessment dated February 20 and 21,

2001.  He was released to return to work on March 19, 2001. 

I have suggested that he continue his exercise program and

advised him to return to this office anytime he needs me.” 

Dr. Wilson signed a W/C Work Status Report on March 13,

2001 which indicated, “Released to return to work on 3/19/01

under the restriction of the functional capacity

assessment.”  Charlene Harrison testified that she was

manager of Ola Housing Authority, the respondent-employer. 

Counsel for Respondent No. 1 questioned Ms. Harrison at

hearing:

Q.  Well, as far as him coming back to work, what
was your instruction to him as far as what he was
to do and not to do?

A.  Work at his own pace and ask for help if he
needs it.

Q.  Okay.  At any time, did you take that off of
him to where he wasn’t to work at his own pace and
get help with any lifting?

A.  No.  

Q.  And you saw him during that period from March
to April when he was working, and at any time, did
he come and indicate to you that he was working
outside of his restrictions?



King - E812269 & F109776 8

A.  No.  

Q.  Okay.  Did you - as far as jobs, at any time
did he come to you and say, “This job is outside
of what I can do”?  

A.  I do not recall that at all, but if he had, I
would have gotten him help or changed the job.  

Q.  And you were, from what I understand, willing
to work within what he thought he could do; is
that correct?

A.  Yes, correct.     

The claimant sought treatment at Chambers Memorial

Hospital on March 21, 2001 and complained of lower back

pain.  The claimant was assessed with post-operative lower

back pain.  The record indicates that Dr. William L. Berry

prescribed medication and referred the claimant to physical

therapy.  The claimant was evaluated for physical therapy

beginning March 23, 2001.  The claimant followed up at

Chambers Memorial Hospital on March 26, 2001, April 5, 2001,

and April 9, 2001.  A CT scan of the claimant’s lumbar spine

was performed on April 10, 2001 at Chambers Memorial

Hospital, with the impression, “Levels of significance are

L4-L5 and L5-S1 as described above.”  Dr. Berry saw the

claimant at Chambers Memorial on April 11, 2001 and referred

the claimant to Dr. Allison.  
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Dr. Wilson informed the claimant’s attorney on April

19, 2001, “This gentleman has had 3 back operations in the

last four years....It is my opinion, within a reasonable

degree of medical certainty, that this gentleman will be

unable to be gainfully employed for at least the next 12

months in light of his medical condition.”  Dr. Wilson

indicated on April 19, 2001, “No work whatsoever.”  

Dr. Russell Allison saw the claimant on April 25, 2001

and assessed “Low back pain.”

The claimant treated at Chambers Memorial Hospital on

April 30, 2001 and was diagnosed with chronic back pain.   

Dr. Wilson reported on May 7, 2001:

Mr. King returned to our office today, May 7,
2001.  This gentleman has attempted to return to
work; he relates he was advised by employer that
his functional capacity assessment was not a
measure of what he could do or could not do at
work, which is a quaint approach.  After
attempting to work on two different occasions he
was unable to do so after standing for
considerable periods of time; he had problems
primarily with his back and left leg.  Examination
today reveals a gentleman with marked restriction
of motion of the lumbar spine with muscle spasm. 
Straight leg raising is positive bilaterally. 
Neurological examination is unchanged.  It is my
opinion, with a reasonable degree of medical
certainty, that this gentleman cannot indulge in
gainful employment.  He has attempted to return to
work, apparently not under the guidelines of the
functional capacity assessment.  He relates he has
been told at his work that he has to do any and
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all activities that are in his job description,
which obviously he cannot do.  Mr. King is taken
off work indefinitely at this time.

  
Dr. Wilson signed a W/C Work Status Report on May 7,

2001 which indicated that the claimant was to remain off

work for six weeks.  Counsel for Respondent No. 1 questioned

Charlene Harrison:

Q.  Now he, looks like first of May, worked one
day and then left.  Would you tell me about that?

A.  Well, he’d struggle for several - as I recall,
several weeks trying to work and he was -
evidently, he was in difficulty, and he just - he
did come in that morning.  He did work.  And at
noon, he just left and he never came back.

Q.  How long did you leave him on the payroll?

A.  I left him on the payroll until ‘05, his name
active, because I was waiting.  I was given
nothing.  I was given no notes, no messages, no
calls.  I didn’t even hire anyone to replace him. 
I hired a part-time person temporarily, but I was
waiting to see what - if he was coming back.

Q.  Did you ever hear back from him?

A.  No . 

Q.  Is there any reason, from the Housing
Authority of Ola’s perspective, that he would not
have continued working for your facility after he
came back in 2001?

A.  It would have worked if he had been able to,
if he had wanted to to.

Q.  Okay.
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A.  You know, I never asked him to leave.  

Q.  And his rate of pay would have been the same
and he’d had the same number of hours?

A.  Yes.

Q.  Okay.  And again, if he came back and said,
“Ms. Harrison, I can’t do that particular job
physically, you wouldn’t have made him do it?

A.  No.  

Q.  Now, he went to Dr. Wilson on May 7, 2001, and
said that he related that he had been told at his
work that he had to do any and all activities that
are in his job description.  That’s not correct,
is it?

A.  I didn’t tell him that.

Q.  Okay.  And again, you’re his boss.

A.  Right.  

Dr. Wilson noted on June 20, 2001, “This gentleman

continues to be unable to indulge in gainful employment.  He

is to return to see us in six weeks.”  The claimant followed

up with Dr. Wilson on August 1, 2001: “This young man comes

in today with recurrent pain in his back and particularly

his left leg.  He has restriction of motion and muscle

spasm....Mr. King is looking into vocational rehab and

attempting to find something he can be trained for.  He is

to return in six weeks for follow-up, or earlier if needed.” 

Dr. Wilson noted on September 13, 2001: “Mr. King continues
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to be unable to work.  He was given Darvocet N.  He is to

return in six weeks for follow up.”  The claimant followed

up with Dr. Wilson on October 29, 2001: “Lumbar spine

examination was unchanged.  This gentleman continues to be

unable to work.”  Dr. Wilson noted on December 10, 2001,

“Mr. King cannot indulge in gainful employment.”  Dr. Wilson

kept the claimant off work on January 21, 2002, March 4,

2002, April 15, 2002, May 29, 2002, and July 10, 2002.  

The parties deposed Dr. Wilson on July 16, 2002.  Dr.

Wilson testified that the claimant had sustained permanent

anatomical impairment in the amount of 20%.  Counsel for

Respondent No. 1 questioned Dr. Wilson regarding the

treatment he provided beginning May 7, 2001:

Q.  Was his condition changed any?

A.  It was.  This gentleman attempted to return to
work and was advised by his employer that the
functional capacity assessment was not a measure
of what he could or could not do at work.  And
after attempting to return to work, according
to what his employer thought he could do, he was
unable to do this.  He was having primarily
problems with his back and his left leg.  The
examination at that time revealed marked
restriction of motion of lumbar spine, muscle
spasm, straight leg raising positive bilaterally. 
Neurologic examination was unchanged.  At that
time I didn’t feel that this gentleman could
indulge in gainful employment.  He had attempted
to return to work and had deteriorated
significantly after a short time at work.
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Q.  When you say deteriorated, he had marked
restriction of motion before - 

A.  Muscles - well, he had restriction of motion,
but he didn’t have the muscle spasm.  He wasn’t in
persistent, agonizing type of discomfort.  When he
came to see me on the 7th, he was hurting more.  

Q.  What did you prescribe different as far as
treatment, if anything?

A.  I really didn’t prescribe anything different
as far as treatment.  He’s had analgesics, muscle
relaxers, you know, right along from the time that
I first started seeing him to the last time that I
saw him.  He has not in any way abused medication,
but I didn’t really change anything as far as his
treatment was concerned.

Q.  You just didn’t think he could return to work?

A.  That’s correct.  

Q.  Is that permanent in your estimation?

A.  It’s my thought that this gentleman cannot
return to anything other than sedentary type of
activities.  It is still my thought that he would
be at his - with his young, young age, it would be
appropriate to give him every chance possible to
vocational rehab to where we can get him back in
the work force again.  

Q.  But you don’t anticipate him ever being able
to do more than sedentary-type activities?

A.  I do not.

Q.  And that was the same back on May 7, 2001?

A.  Yes, sir....
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Q.  Do you have an opinion as to whether or not
his present disability is the result and the
combination of all three surgeries?

A.  It is, sir.

Q.  Okay.  And is that within a reasonable degree
of medical certainty?

A.  It is, sir....  

The claimant followed up with Dr. Wilson on August 20,

2002: “Examination revealed restriction of motion with

positive straight leg raising and muscle spasm.  Mr. King

was continued on Darvocet.  This gentleman is unable to

work.”  Dr. Wilson noted on October 1, 2002, “He has muscle

spasm....He cannot work.”  Dr. Wilson reported on November

12, 2002:

This gentleman was seen back in our office on 11-
12 for follow-up of his laminectomy.  He has
continued pain in his back, left greater than
right.  Exam reveals restriction of motion and
muscle spasm.  Neurologic exam is unchanged.  This
gentleman is released from my care at this time. 
I do not feel that he can indulge in gainful
employment.  I have suggested that he talk with
vocational rehab for retraining or higher
education.  I advised him to return if he has
continued problems.  His permanent impairment is
7% to the body as a result [of] his HNP on the
right and subsequent laminectomy.

  
A pre-hearing order was filed on October 3, 2011.  The

claimant contended, among other things, that he “remains

disabled and unable to work as documented by the objective
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medical evidence.”  The claimant contended that he was

entitled to reasonably necessary medical treatment,

temporary total disability benefits, permanent total

disability benefits, and fees for legal services.  The

claimant contended that he was entitled to payment of

medical bills “that are the subject of a collection action

pending in court against him as: Chambers Hospital v. Bryan

King, Yell County CIV-75-A 2001.”  

Respondent No. 1 contended, among other things, that it

“paid temporary total disability benefits until March 12,

2001 when the claimant was released by Dr. Wilson....The

claimant should be able to return to some type of gainful

employment based on his relatively young age.  If the

claimant has wage loss or is totally disabled, it is the

respondents’ position that it is due to a combination of the

two injuries, as well as unrelated medical conditions, which

would give rise to Second Injury Fund and Permanent and

Total Disability Trust Fund liability.”  Respondent No. 1

contended that “the claimant’s authorized treating physician

was Dr. John Wilson and not Chambers Hospital or Dr. Berry. 

Hence, these bills were not reasonable and necessary and not

authorized....As far as temporary total disability benefits,
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the respondents contend that the claimant’s healing period

has been reached and he has been rated and the rating has

been paid....As far as the correct compensation rate, the

respondents attach hereto and make a part hereof as Exhibit

A, the wage records, and stand by their calculations....As

far as temporary total and permanent partial disability

benefits and their designation, the respondents contend that

those benefits have been paid at the proper rate and for the

proper time periods as previously offered in stipulation.”   

Respondent No. 2 contended, “1.  The claimant cannot

prove entitlement to any amount of wage-loss disability

benefits.  2.  Respondent No. 1 cannot prove Second Injury

Trust Fund liability.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant is entitled to additional
reasonably necessary medical treatment.
2.  Whether the claimant is entitled to temporary
total disability benefits from July 27, 1998 until
he reached the end of his healing period.
3.  Whether the claimant is permanently totally
disabled or, in the alternative, whether the
claimant is entitled to wage-loss disability
benefits.
4.  When did the claimant reach the end of his
healing period?
5.  What are the claimant’s average weekly wage
and compensation rates?
6.  Whether Second Injury Fund liability exists
under these claims.
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7.  Whether the claimant is entitled to fees for
legal services.

Heather Taylor, a Vocational Rehabilitation Consultant,

provided an Initial Vocational Assessment on October 19,

2011 and reported in part:

At this time, I have no specific vocational
recommendations for Mr. King as I have only been
asked to complete a one-time vocational
assessment.  Overall, it is my opinion that Mr.
King could return to the workforce, but only
sedentary to light jobs in the Unskilled or Semi-
Skilled classifications.  Without skills
training, he would be unable to pursue jobs of a
skilled nature.  Another consideration, is the
fact that he has been out of the workforce for 11
years and is now receiving SSDI income.  In my
opinion, there are jobs in the Arkansas labor
market that Mr. King could return to now, if he
desired and was motivated to do so.  His starting
wages would likely be in the range of $7.25 -
8.00/hr, unless he pursued new skill acquisition
through a local vo-tech school program.  

Heather Taylor presented a Job Market Research report

on November 9, 2011 and stated that she had identified

several possible sedentary/light work jobs for the claimant. 

These job possibilities included Customer Support/Call

Center Representative, Pizza Hut Delivery driver, Salvation

Army Bell Ringer, retail Sales Associate, and Pest Control

Technician     

A hearing was held on December 14, 2011.  At that time,

the parties agreed that the claimant had sustained permanent
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anatomical impairment in the amount of 20%.  The claimant

testified that he had been released by Dr. Wilson in 2005,

and that there had not been a change in his physical

condition since that time.  The claimant testified that he

suffered from lower back pain and a pain in his left leg

which was “burning constantly.”  The claimant testified that

walking and sitting was difficult.

The parties deposed Heather Taylor on January 11, 2012. 

Ms. Taylor testified at length regarding her qualifications

and her efforts to help the claimant find suitable

employment within his physical restrictions.          

An administrative law judge filed an opinion on March

13, 2012.  The administrative law judge found, among other

things, that the claimant did not prove he was entitled to

additional medical treatment.  The administrative law judge

found that the claimant proved he was entitled to additional

temporary total disability benefits.  The administrative law

judge found that the claimant did not prove he was

permanently and totally disabled, but that the claimant had

sustained wage-loss disability in the amount of 20%.  The

administrative law judge found that Respondent No. 2, Second
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Injury Fund, was responsible for the claimant’s 20% wage-

loss disability.  

All of the parties appeal to the Full Commission.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).  An employee may be entitled to

ongoing medical treatment after his healing period has

ended, if the medical treatment is geared toward management
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of the employee’s injury.  Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.2d 845 (1983).    

An administrative law judge found in the present

matter, “5.  Claimant has not proven by a preponderance of

the evidence that he is entitled to additional reasonable

and necessary medical treatment.”  The Full Commission

reverses this finding.  The claimant sustained a compensable

injury to his back on July 27, 1998.  Dr. Honghiran

subsequently performed a lumbar discectomy, and he released

the claimant in October 1998.  The claimant sustained

another compensable injury to his back on January 9, 2000. 

The claimant then underwent two additional low back

surgeries which were performed by Dr. Honghiran and Dr.

Wilson.  Dr. Wilson released the claimant on March 13, 2001. 

The claimant sought treatment at Chambers Memorial

Hospital beginning March 21, 2001 at which time the claimant

specifically complained of low back pain.  The claimant’s

testimony indicated that he sought treatment at Chambers

Memorial Hospital on his own and without a referral from a

treating physician.  A physician at Chambers Memorial

Hospital assessed post-operative lower back pain.  The

claimant treated with Dr. Berry at Chambers Memorial and was
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referred for physical therapy.  The respondents contend that

the claimant’s treatment at Chambers Memorial Hospital and

with Dr. Berry was not reasonably necessary and was “not

authorized.”  Ark. Code Ann. §11-9-514(c)(Repl. 2002)

provides:

(1) After being notified of an injury, the
employer or insurance carrier shall deliver to the
employee, in person or by certified or registered
mail, return receipt requested, a copy of a
notice, approved or prescribed by the commission,
which explains the employee’s rights and
responsibilities concerning change of physician.  
(2) If, after notice of injury, the employee is
not furnished a copy of the notice, the change of
physician rules do not apply.
(3) Any unauthorized medical expense incurred
after the employee has received a copy of the
notice shall not be the responsibility of the
employer.

  
Because the record in the present matter does not show

that the claimant received a copy of a notice explaining the

claimant’s rights and responsibilities concerning change of

physician, the change of physician rules do not apply.   See

Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d

36 (2000).  Nor does Respondent No. 1 appeal the

administrative law judge’s determination that the claimant

was not furnished with such a notice.  

The evidence in the present matter demonstrates that

the treatment the claimant received at Chambers Memorial
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Hospital beginning March 21, 2001, including treatment and

referrals from Dr. Berry at Chambers Memorial, was

reasonably necessary in connection with the claimant’s

compensable injury.  The claimant sought treatment at

Chambers Memorial for a post-operative lower back condition. 

The evidence demonstrates that the claimant’s post-operative

lower back condition was related to the compensable injuries

occurring on July 27, 1998 and January 9, 2000.  The Full

Commission therefore directs Respondent No. 1 to pay for

each of the claimant’s visits to Chambers Memorial Hospital,

including treatment with Dr. Berry, to the extent Respondent

No. 1 has not already done so.     

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  A claimant’s healing period ends when

the underlying condition causing the disability has become

stable and if nothing further in the way of treatment will
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improve the condition.  Milligan v. West Tree Serv., 57 Ark.

App. 14, 946 S.W.2d 697 (1997), citing Elk Roofing Co. v.

Pinson, 22 Ark. App. 191, 737 S.W.2d 661 (1987).  The

healing period has not ended so long as treatment is

administered for healing and alleviation of the condition

and continues until the employee is as far restored as the

permanent character of the injury will permit.  Arkansas

Highway & Transp. Dept. v. McWilliams, 41 Ark. App. 1, 846

S.W.2d 670 (1993).  The determination of when the healing

period ends is a question of fact for the Commission. 

Thurman v. Clarke Indus., Inc., 45 Ark. App. 87, 872 S.W.2d

418 (1994).    

An administrative law judge found in the present

matter, “6.  Claimant has proven by a preponderance of the

evidence that he is entitled to temporary total disability

benefits from July 29, 1998 until October 19, 1998; from

March 13, 2001 until March 19, 2001; and from May 6, 2001

until November 12, 2002.  I further find that Respondents

No. 1 are liable for these benefits.”  Respondent No. 1 does

not appeal the administrative law judge’s award of temporary

total disability benefits for the period of July 29, 1998

through October 19, 2008.  Respondent No. 1 appeals the
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administrative law judge’s award of temporary disability

beginning March 13, 2001.  The Full Commission finds that

the claimant did not prove he was entitled to temporary

total disability benefits after March 12, 2001.  

The parties stipulated that the claimant sustained a

compensable injury to his back on or about January 9, 2000. 

Respondent No. 1 paid temporary total disability benefits

beginning February 8, 2000.  Dr. Honghiran performed surgery

on February 9, 2000.  Dr. Wilson performed surgery on June

27, 2000.  Dr. Wilson opined on November 6, 2000 that the

claimant would reach maximum medical improvement “in the

next three to six months.”  Dr. Honghiran assigned a

permanent anatomical impairment rating on February 13, 2001. 

Dr. Wilson assigned a permanent anatomical impairment rating

on March 13, 2001.  

Permanent impairment, which is usually a medical

condition, is any permanent functional or anatomical loss

remaining after the healing period has been reached. 

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1994), citing Ouachita Marine v. Morrison, 246 Ark.

882, 440 S.W.2d 216 (1969).  In the present matter, two

treating physicians separately assigned permanent anatomical
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impairment ratings on February 13, 2001 and March 13, 2001. 

The evidence therefore demonstrates that the claimant

reached the end of his healing period for the January 9,

2000 compensable injury no later than March 13, 2001, when

Dr. Wilson assigned a final permanent impairment rating. 

Temporary disability benefits cannot be awarded after a

claimant’s healing period has ended.  Milligan, supra.

The evidence in the present matter does not demonstrate

that the claimant re-entered a healing period for his

compensable injury at any time after Dr. Wilson assigned a

permanent anatomical impairment rating on March 13, 2001. 

The Full Commission recognizes Dr. Wilson’s deposition

testimony in which he implicitly opined that the claimant

re-entered a healing period at some point after the finding

of permanent anatomical impairment on March 13, 2001.  It is

within the Commission’s province to weigh all of the medical

evidence and to determine what is most credible.  Minnesota

Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999). 

In the present matter, the Full Commission must assign

minimal weight to Dr. Wilson’s opinion that the claimant re-

entered a healing period after March 13, 2001.  Dr. Wilson

based his opinion on the presence of continued muscle spasms
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in the claimant’s lumbar spine.  Nevertheless, Dr. Wilson

had already reported “marked muscle spasm” on November 6,

2000, before Dr. Wilson’s assignment of a permanent

impairment rating.  We do not find that Dr. Wilson’s reports

of muscle spasm after March 13, 2001 is probative evidence

demonstrating that the claimant re-entered a healing period

for his compensable injury, or that the claimant’s condition

was not “stabilized” as of March 13, 2001.    

Dr. Wilson also essentially opined that the claimant’s

healing period continued after March 13, 2001 because of

“persistent, agonizing discomfort.”  Nevertheless, it is

well settled that the persistence of pain may not of itself

prevent a finding that the healing period is over, provided

that the underlying condition has stabilized.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

Full Commission finds that the claimant’s condition had

stabilized no later than March 13, 2001, when Dr. Wilson

assigned a 7% anatomical impairment rating.  We also note

Dr. Wilson’s testimony that the claimant’s neurological

examination was “unchanged” after March 13, 2001 and “I

didn’t really change anything as far as his treatment was

concerned.”  Nor did Dr. Wilson increase the claimant’s
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permanent anatomical impairment rating after March 13, 2001. 

The claimant did not prove that he was entitled to temporary

total disability benefits after March 12, 2001.    

C.  Wage Loss

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Rutherford v. Mid-Delta Cmty. Servs.,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  In

considering claims for permanent partial disability benefits

in excess of the employee’s percentage of permanent physical

impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment,

such factors as the employee’s age, education, work

experience, and other matters reasonably expected to affect

his future earning capacity.  Ark. Code Ann. §11-9-

522(b)(1)(Repl. 2002).  

Permanent total disability means inability, because of

compensable injury or occupational disease, to earn any

meaningful wages in the same or other employment.  Ark. Code

Ann. §11-9-519(e)(1)(Repl. 2002).  The burden of proof shall

be on the employee to prove inability to earn any meaningful
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wage in the same or other employment.  Ark. Code Ann. §11-9-

519(e)(2)(Repl. 2002).  

An administrative law judge found in the present

matter, “7.  Claimant has not proven by a preponderance of

the evidence that he is permanently and totally disabled. 

8.  Claimant has proven by a preponderance of the evidence

that he is entitled to wage loss disability of twenty

percent (20%).”  The Full Commission affirms the

administrative law judge’s finding that the claimant did not

prove he was permanently totally disabled, and we affirm the

administrative law judge’s finding that the claimant proved

he sustained wage-loss disability in the amount of 20%.

The claimant is only age 40 and has a 12th-grade

education.  The claimant’s employment history consists

primarily of manual labor, entry level positions.  The

claimant became employed with the respondent-employer in

August 1994.  The claimant was a maintenance worker for the

respondents, and his job included cleaning, painting, and

repair.  The claimant sustained a compensable injury to his

back in July 1998.  The claimant underwent lumbar surgery

and was assigned a 10% permanent anatomical impairment

rating.  The parties stipulated that the claimant
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subsequently returned to work for the respondents with the

same job duties he had before the July 1998 compensable

injury.  

The claimant sustained another compensable injury to

his back in January 2000.  Dr. Honghiran performed lumbar

surgery in February 2000.  Dr. Wilson performed additional

lumbar surgery in June 2000.  Dr. Honghiran assigned a 13%

permanent anatomical impairment rating in February 2001. 

The claimant participated in a Functional Capacity

Evaluation on February 20-21, 2001.  Based on the Functional

Capacity Evaluation, a physical therapist opined that the

claimant was capable of performing light to medium work. 

Dr. Wilson assigned the claimant a 7% permanent impairment

rating on March 13, 2001.  Dr. Wilson released the claimant

to return to work in accordance with the restrictions

outlined in the Functional Capacity Evaluation.  The

claimant’s supervisor, Charlene Harrison, testified that the

respondent-employer provided work which complied with the

claimant’s permanent restrictions.  Nevertheless, Dr. Wilson

took the claimant completely off work beginning April 19,

2001.  
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Dr. Wilson reported on May 7, 2001 that the respondent-

employer had not complied with the claimant’s permanent

restrictions.  Charlene Harrison’s testimony did not

corroborate Dr. Wilson’s report.  Ms. Harrison testified

that the claimant was never asked to work outside his

permanent restrictions, and that the claimant simply left

his employment in May 2001 and never returned or even

contacted the employer thereafter.  Dr. Wilson stated on

November 12, 2002, “This gentleman is released from my care

at this time.  I do not feel that he can indulge in gainful

employment.  I have suggested that he talk with vocational

rehab for retraining or higher education.”  The claimant

testified that he had not looked for any employment since

being released by Dr. Wilson.    

As the Commission has noted, Heather Taylor provided an

Initial Vocational Assessment on October 19, 2011.  Ms.

Taylor reported, “Overall, it is my opinion that Mr. King

could return to the workforce, but only sedentary to light

jobs in the Unskilled or Semi-Skilled classifications. 

Without skills training, he would be unable to pursue jobs

of a skilled nature.  Another consideration, is the fact

that he has been out of the workforce for 11 years and is



King - E812269 & F109776 31

now receiving SSDI income.  In my opinion, there are jobs in

the Arkansas labor market that Mr. King could return to now,

if he desired and was motivated to do so.  His starting

wages would likely be in the range of $7.25 - 8:00/hr,

unless he pursued new skill acquisition through a local vo-

tech school program.”  

The parties deposed Heather Taylor on January 11, 2012. 

Upon questioning by counsel for Respondent No. 1, Ms. Taylor

testified regarding the claimant’s “transferable skills”:

“Just some basic maintenance, mechanical, electrical, and

plumbing, general handyman skills, because that’s the kind

of things he was doing when he was last in the workforce 10

years ago.”  Ms. Taylor testified that the claimant had

expressed an interest in the following areas of employment: 

“Locksmith, teacher’s assistant, plant-care worker, and

being self-employed.”  Ms. Taylor testified that the

claimant had not shown an interest in returning to work. 

Heather Taylor testified that jobs were available with more

pay than the earned with the respondent-employer.

The claimant did not prove that he was permanently

totally disabled, because the claimant did not prove by a

preponderance of the evidence that he was unable to earn
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“any meaningful wages in the same or other employment.”  The

claimant is only age 40 but has not worked for approximately

11 years.  The parties agree that the claimant has sustained

a 20% permanent anatomical impairment as a result of his

compensable injuries.  However, we assign minimal probative

weight to Dr. Wilson’s opinion that the claimant cannot

perform any type of gainful employment.  The record shows

that the claimant now has permanent physical restrictions as

a result of his compensable injuries and subsequent

surgeries.  Nevertheless, the claimant has shown no interest

in finding any suitable employment and did not avail himself

of the opportunities of gainful employment with the

respondents or other employers.  The claimant did not

cooperate with Heather Taylor to find appropriate employment

within the claimant’s permanent physical restrictions.  The

claimant is able to drive a vehicle and is able to

participate in physical activities such as fishing.  The

claimant is simply not motivated to return to appropriate

work.  The claimant’s lack of interest in returning to

gainful employment impedes an assessment of his loss of

earning capacity.  See Emerson Electric v. Gaston, 75 Ark.

App. 232, 58 S.W.3d 848 (2001).  The Full Commission
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therefore affirms the administrative law judge’s finding

that the claimant proved he sustained wage-loss disability

in the amount of 20%.       

D.  Second Injury Fund

Liability of the Second Injury Fund comes into question

only after three hurdles have been overcome.  First, the

employee must have suffered a compensable injury at his

present place of employment.  Second, prior to that injury

the employee must have had a permanent partial disability or

impairment.  Third, the disability or impairment must have

combined with the recent compensable injury to produce the

current disability status.  Mid-State Constr. Co. v. Second

Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).

An administrative law judge found in the present

matter, “11.  The Second Injury Fund is liable for the

twenty percent (20%) wage loss disability awarded herein,

pursuant to Ark. Code Ann. §11-9-525(b)(Repl. 2002).”  The

Full Commission affirms this finding.  The first hurdle for

Second Injury Fund liability has been overcome, because the

claimant sustained a compensable injury at his present place

of employment.  The claimant in fact sustained two injuries

at his present place of employment, one in 1998 and another
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in 2000.  The second hurdle for Second Injury Fund liability

has been overcome, because the claimant was assigned

permanent impairment ratings after each compensable injury. 

In addition, we find that the claimant’s prior impairment

combined with the 2000 compensable injury to produce the

claimant’s current disability status.  Dr. Wilson testified

that the claimant’s disability was the combination of all

three of the surgeries the claimant had undergone.  There is

no evidence contradicting Dr. Wilson’s opinion.  The

administrative law judge is affirmed.  

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved that the medical

treatment of record provided at Chambers Memorial Hospital,

including treatment there with Dr. Berry, was reasonably

necessary and the responsibility of Respondent No. 1.  The

claimant did not prove he was entitled to temporary total

disability benefits after March 12, 2001.  The Full

Commission finds that the claimant did not prove he was

permanently totally disabled.  The claimant proved that he

was entitled to wage-loss disability in the amount of 20%,

and that Respondent No. 2, Second Injury Fund, was liable

for the claimant’s 20% wage-loss disability.  Respondent No.
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2 is liable for the claimant’s wage-loss disability in

accordance with Ark. Code Ann. §11-9-525(2002) and Mid-State

Constr. Co., supra.

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  Respondent No. 2, Second Injury Fund, is responsible

for fees for legal services with regard to the claimant’s

20% wage-loss disability controverted by the Fund.  See Ark.

Code Ann. §11-9-715(a)(2)(A)(Repl. 2002).  For prevailing in

part on appeal to the Full Commission, the claimant’s

attorney is entitled to an additional fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).  Respondent No. 1 is liable for the $500

fee.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in part.

CONCURRING DISSENTING OPINION

          I concur in part and dissent in part from the

majority opinion finding that the medical treatment of
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record provided at Chambers Memorial Hospital was reasonable

and necessary medical treatment for which Respondent No. 1

is liable; that the claimant failed to prove entitlement to

temporary total disability benefits after March 12, 2001;

that the claimant did not prove that he was permanently and

totally disabled; that the claimant proved entitlement to

wage-loss disability in the amount of 20%; and finally that

the Second Injury Fund is liable for the claimant’s wage-

loss disability.  I specifically concur in the findings that

the claimant proved that the medical treatment provided at

Chambers Memorial Hospital was reasonable and necessary

medical treatment; that the claimant failed to prove

entitlement to temporary total disability benefits after

March 12, 2001; and that the claimant failed to prove that

he was permanently and totally disabled.  However, I dissent

from the findings that the claimant sustained a 20% wage-

loss disability.  As I find that the claimant has failed to

prove entitlement to any wage loss disability, I cannot find

that the hurdles for Second Injury Fund liability have been

met.

          The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to
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earn a livelihood. Henson v. General Elec., 99 Ark. App.

129, 257 S.W.3d 908 (2007). The Commission is charged with

the duty of determining disability based upon a

consideration of medical evidence and  other matters

affecting wage loss, such as the claimant’s age, education

and work experience. Eckhardt v. Willis Shaw Exp., Inc., 62,

Ark. App 224, 970 S.W.2d 316 (1998). Other matters to be

considered are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Henson, Supra.

The Commission may use its own superior knowledge of

industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss

disability. Oller v. Champion Parts Rebuilders, Inc., 5 Ark.

App. 307, 635 S.W.2d 276 (1982).  Moreover, A.C.A. § 11-9-

522(b)(2) provides:

However, so long as an employee,
subsequent to his or her injury, has
returned to work, has obtained other
employment, or has a bona fide and
reasonably obtainable offer to be
employed at wages equal to or greater
than his or her average weekly wage a
the time of the accident, he or she
shall not be entitled to permanent
partial disability benefits in excess of
the percentage of permanent physical
impairment established by a
preponderance of the medical testimony
and evidence.
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          Claimant underwent a Functional Capacity

Evaluation in February of 2001 and was found generally

capable of performing work in the light to medium work

categories.  Dr. Wilson released the claimant to return to

work per the FCE requirements on March 13, 2001.  The

credible evidence of record reveals that the claimant

returned to work for Respondents No. 1 and was specifically

advised by his supervisor to work at his own pace and to ask

for help if he needed it.  Despite these accommodations the

claimant returned to Dr. Wilson’s office the following month

and advised him that his employer did not think that the FCE

was an accurate measure of what he could or could not do;

thus, misleading Dr. Wilson into believing that his employer

was requiring the claimant to work outside his restrictions. 

With this misinformation, Dr. Wilson immediately took the

claimant off work and wrote that the claimant “cannot

indulge in gainful employment.”  

          As the claimant was found to have reached maximum

medical improvement in March of 2001, the claimant did not

re-enter a period of healing at the time Dr. Wilson removed

him from work in April 2001.  Just as this removal from work

by Dr. Wilson is not relevant for the issue of temporary
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total disability, I find that it cannot be relied upon to

negate Respondent No. 1's bona fide and reasonably

obtainable offer of employment.  But for Dr. Wilson’s blind

acceptance of the claimant’s story that his employer was

requiring him to work beyond his restrictions, the claimant

would still be employed by respondents.  Ms. Charlene

Harrison testified that she is the head of the Ola Housing

Authority.  She further testified that she personally

advised the claimant to work at his own pace and to seek

help with lifting or whenever needed.  Mrs. Harrison

testified that the claimant never complained to her that he

was having to work beyond or outside his restrictions or

comfort level.  Accordingly, I find that the credible

evidence of record demonstrates that the claimant was

returned to work and that such offer to return to work was

within the restrictions placed upon the claimant by Dr.

Wilson.  There is no evidence of record that the claimant

was ever required to work outside his restrictions or that

he was unable to work with his restrictions.  Therefore, I

find that the claimant has failed to prove by a

preponderance of evidence that he is entitled to permanent

partial disability benefits in excess of his permanent
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impairment rating as he was returned to work by his employer

and that this return to work was within the claimant’s

restrictions.

          Moreover, I find that even without this return to

work, the claimant has failed to prove entitlement to any

wage-loss disability.  The claimant is only 40 years of age

and he has a high school education.  Despite his claims of

being a cripple, the claimant did not seek medical treatment

from Dr. Wilson for over six years, and has only required to

use of over-the-counter medications.  The claimant has been

able to deer hunt, fish, boat, and work concession at the

school. The claimant was found capable of working in a light

to medium job classification.  At the time of his injury,

the claimant earned approximately $1200 per month. 

Presently, the claimant brings in over $1500 per month in

Social Security disability.  Respondents offered vocational

rehabilitation, which claimant refused.  Accordingly, when

all these factors are considered I find that the claimant

has failed to prove by a preponderance of the evidence that

he has sustained any decrease in his wage earning capacity. 

Therefore, I must dissent from any award of wage-loss

disability.
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                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur in part, and dissent in

part, from the majority opinion.  I specifically concur in

the finding that the claimant proved that the medical

treatment provided at Chambers Memorial Hospital was

reasonably necessary medical treatment.  I also specifically

concur in the finding that the claimant has failed to prove

entitlement to temporary total disability benefits after

March 12, 2001.  I also specifically concur in the finding

that the claimant is entitled to 20% wage-loss disability

payable by the Second Injury Fund. However, after a de novo

review of the record, I would award the claimant permanent

and total disability benefits, and must respectfully dissent

on this issue.

          Permanent total disability is defined as

inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or other
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employment.  Ark. Code Ann. §11-519 (e)(1).  The burden of

proof shall be on the employee to prove inability to earn

any meaningful wage in the same or other employment.  Ark.

Code Ann. §11-519 (e)(2).  The same factors considered when

analyzing wage-loss disability claims are usually considered

when analyzing permanent and total disability claims.  See

Ark. Code Ann. §11-9-519 (c); Rutherford v. Mid Delta

Community Services, Inc. 102 Ark. App. 317, 285 S.W.3d 248

(2008).  Such factors include the worker's age, education,

work experience, medical evidence and any other matters

which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work

history and education.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin Electric,

32 Ark. App. 168, 798 S.W.2d 130 (1990). 

          The claimant is a 40-year-old man who sustained

compensable work-related injuries to his spine on July 28,

1998 and again on January 9, 2000.  The claimant underwent

three surgeries, one for the first compensable injury, and

two for the second.  After the final surgery, the claimant
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underwent a Functional Capacity Evaluation and was given

work limitations. Subsequent to the FCE, the claimant

attempted to return to work but ended up in the Emergency

Room.  He was taken off work by the ER doctor, Dr. William

Berry.  The claimant returned to his treating physician, Dr.

John Wilson.  On April 19, 2001, Dr. Wilson opined that the

claimant was “unable to be gainfully employed for at least

the next 12 months.”  Dr. Wilson repeated that opinion on

May 7, 2001, expanding the time period to “indefinitely.” 

Dr. Wilson reiterated his opinion in his deposition

testimony taken on July 16, 2002.  Dr. Wilson stated that

his opinion that the claimant could not work took into

account the FCE results.

          The majority states: “we assign minimal probative

weight to Dr. Wilson’s opinion that the claimant cannot

perform any type of gainful employment.”  I believe this

decision is erroneous.  While the Commission has the

authority to resolve conflicting evidence, including medical

testimony, Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996), the Commission may not arbitrarily

disregard medical evidence or the testimony of any witness. 

Coleman v. Pro-Transportation, 97 Ark. App. 338, 249 S.W.3d
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149,(2007).  Here, Dr. Wilson’s opinion should be given

great weight.  It is the only doctor’s opinion regarding the

claimant’s work abilities and it is stated repeatedly.  The

majority does not give any reason for disregarding Dr.

Wilson’s opinion other than the claimant is not motivated to

return to work.  First, I do not think the conclusion that

the claimant is not motivated to return to work is true, and

second, even if it were true, it is not a valid reason for

disregarding the only medical opinion of record.

          I find that the claimant was motivated to return

to work.  He attempted to return to work after the second

surgery but was unable to work without ending up in the

Emergency Room. For the majority to find that a man who has

a 20% permanent impairment rating to the body-as-a-whole,

who has undergone three surgeries that his treating

physician explained in deposition have greatly affected his

ability to work, in fact rendering him unable to return to

work, is not entitled to permanent and total disability

benefits because he is not motivated to return to work, is

contrary to the evidence of record, and contrary to common

sense.  If one is permanently and totally disabled according

to the medical evidence and the other factors contained in
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Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961), a

speculative lack of motivation cannot be the deciding

factor. Here, the claimant is relatively young, but his work

experience and previous employment was heavy work.  He

cannot return to his previous employment so the question

becomes, can he earn a meaningful wage in other employment? 

The answer is no.  Although he is a high-school graduate, he

reads at an eighth-grade level. The claimant does not have

any transferrable skills which would allow him to perform

sedentary work, even if he were capable, physically, of

holding down a sedentary job.  In my opinion, the deciding

factor in this claim is the claimant’s physical condition. 

The majority has arbitrarily disregarded the only

physician’s opinion regarding the claimant’s physical

condition and his ability to work.  I find this to be

reversible error.

          For the aforementioned reasons, I must concur, in

part, and dissent in part, from the majority opinion.

                                                            
                                PHILIP A. HOOD, Commissioner


