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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed November 2, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are reasonable
and are hereby accepted.

3. Respondents are not estopped or barred by laches
from denying this claim.
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4. Claimant has not proven by a preponderance of the
evidence that he sustained a compensable injury of
any sort–particularly to the right leg, hip or
lower back.

5. Claimant has not proven by a preponderance of the
evidence that he is entitled to reasonable and
necessary medical treatment.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.
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CONCURRING AND DISSENTING OPINION

I must respectfully concur, in part, and dissent, in

part, from the majority opinion.  After a de novo review of the

record, I find that the claimant has proved a compensable lower

back injury by specific injury on June 10, 2009, and I would

award benefits accordingly; therefore, I must respectfully

dissent.  I find that, although the claimant has symptoms of his

lower back injury in his right hip and leg, they are not separate

injuries; therefore, I concur, in part.

HISTORY

The claimant stated that, on June 10, 2009, he was

pulling a food cart through a doorway which had an odd angle and

which required you to hold the door with one arm and pull the

cart with another.  As he pulled the cart, he experienced a

burning sensation in his lower back and leg.  The claimant stated

that the sensation caused him to hug the wall because he was

nearly in tears from the pain.  The claimant then finished the

immediate duties of feeding the inmates and then told the female

officer on duty, who told him to report the problem to Sergeant

Elliott.  The claimant told Sergeant Elliott that he injured

himself while he was feeding the inmates.  The claimant explained

that his whole body was twisting at the waist when he felt the

pain, and that he had never in his life had that type of pain in

that area of his body before.  The area where he felt the pain
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was in his tail bone area, and he described the intensity as a

10.

Although Sergeant Elliott was not actually on duty

until 4:00 p.m., the claimant thought he should report the

incident to him, since the Acting Sergeant had little experience

and was only 21 years old.  The accident took place at

approximately 3:45 p.m.  The claimant was scheduled to work until

7:00 p.m., but left work at approximately 4:15 p.m.  The

administrative office closed at 4:00 p.m., so the workers’

compensation paperwork could not be completed that day, and the

claimant went home.

The claimant’s symptoms continued, and he saw a

physician on June 11, 2009.  The physician’s office notes

indicated, under the category of “New Problems”, that the

claimant had “BACK PAIN, LUMBAR (ICD-724-2)”.  The symptoms

continued and the claimant was sent to St. Bernard’s Medical

Center on August 17, 2010, for an EMG test, which revealed

problems including the possibility of right L5 radiculopathy. 

This test was followed with an MRI on August 30, 2010, which

showed primarily disc bulges and degenerative changes.

The claimant continued to try to work through the

problem, and also continued to seek medical care for his severe

pain.  In September and October of 2010, the claimant’s pain was

so significant that he saw Dr. Sunil Gera, who performed a series
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of nerve blocks, and also noted the presence of muscle spasms in

the lower lumbar area of the claimant’s back.

DISCUSSION

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by

a preponderance of the evidence of an injury arising out of and

in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  If the claimant

fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Here, the claimant credibly testified about the

occurrence of his compensable lower back injury.  He has

consistently treated and consistently complained of pain.  The

medical record, when read in conjunction with the claimant’s
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credible testimony, supports his claim that he sustained a

compensable lower back injury on June 10, 2009.

Although the tests do show some degenerative changes, I

would note that the claimant did not have any problems with his

lower back before the specific incident on June 10, 2009.  In

workers’ compensation law, an employer takes the employee as he

finds him, and employment circumstances that aggravate pre-

existing conditions are compensable.  Heritage Baptist Temple v.

Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation

of a pre-existing non-compensable condition by a compensable

injury is itself compensable.  Oliver v. Guardsmark, 68 Ark. App.

24, 3 S.W.3d 336 (1999).  An aggravation is a new injury

resulting from an independent incident.  Crudup v. Regal Ware,

Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  An aggravation, being

a new injury with an independent cause, must meet the definition

of a compensable injury in order to establish compensability for

the aggravation.  Farmland Ins. Co. v. Dubois, 54 Ark. App. 141,

923 S.W.2d 883 (1996). 

The claimant meets not only the requirements for a

compensable specific incident injury, but also the requirements

for a compensable aggravation injury.  The claimant reported the

specific incident immediately.  The claimant had not sought

medical treatment for his lower back before the specific

incident.  The claimant has presented objective findings of an
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injury.  As for the claims for the right hip and leg, I find that

these problems are symptoms of the lower back injury and are not

truly independent injuries.  The claimant testified that his

problem is a low back injury.

In conclusion, as the claimant has met all of the

elements required for a compensable specific incident injury, as

well as the requirements of a compensable aggravation injury, I

would award the claimant all benefits associated with a

compensable lower back injury.

For the aforementioned reasons, I must respectfully

concur, in part, and dissent, in part.

                                   
PHILIP A. HOOD, Commissioner


