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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F711461   

CARL JOHNSON,
EMPLOYEE                                CLAIMANT

U. S. FOOD SERVICE, INC.,
EMPLOYER                                RESPONDENT NO. 1

INDEMNITY INSURANCE COMPANY 
OF NORTH AMERICA,
INSURANCE CARRIER                       RESPONDENT NO. 1

SECOND INJURY FUND                      RESPONDENT NO. 2

OPINION FILED APRIL 13, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appears Pro Se.

Respondents No. 1 represented by the HONORABLE CAROL L.
WORLEY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed December 22, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The employer/employee relationship existed on
September 21, 2007.

2. The claimant’s average weekly wage of $766.59
entitles him to temporary total disability
benefits in the amount of $504.00 per week and
permanent partial disability benefits in the
amount of $378.00 per week.

3. The Arkansas Court of Appeals entered a
decision on January 6, 2010, affirming a Full
Commission decision that Mr. Johnson failed to
rebut a statutory presumption that his alleged
on-the-job injuries from September 21, 2007,
were substantially occasioned by illegal drug
use.  The decision of the Arkansas Court of
Appeals became final when the Court of Appeals
denied reconsideration and the Arkansas
Supreme Court denied review.

4. On April 29, 2011, Mr. Johnson filed a second
claim for compensation for his injuries
allegedly sustained on September 21, 2007. 
Respondent No. 1 thereafter filed a motion to
dismiss because the second claim is barred by
res judicata, and Respondent No. 1 filed a
motion for sanctions.

5. The January 6, 2010, decision of the Arkansas
Court of Appeals is res judicata on the
compensability of Mr. Johnson’s alleged
injuries sustained on September 21, 2007. 
Consequently, Respondent No. 1' (sic) motion
to dismiss is granted, and that dismissal
shall be with prejudice to Mr. Johnson re-
filing any further claims for injuries
allegedly sustained on September 21, 2007.

6. Mr. Johnson’s filing of a second claim on
April 29, 2011, and his continued pursuit of
that claim thereafter was without reasonable
grounds and was in no way based on a
reasonable inquiry as to whether the second
claim was well grounded in fact, was warranted
by existing law or by a good faith argument
for the extension, modification or reversal of
existing law.  Consequently, Mr. Johnson is
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liable for statutory costs and a reasonable
attorney’s fees associated with Respondent No.
1's defense of Mr. Johnson’s second claim for
injuries allegedly sustained on September 21,
2007.  Because Respondent No. 1 will continue
to incur costs and attorney’s fee in defense
of the second claim through the appeals
process, any determination of the amount of
costs and attorney’s fees to be awarded in
favor of Respondent No. 1 would be premature
at this time.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the December 22, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.
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CONCURRING AND DISSENTING OPINION

          I specifically concur in the finding that this

claim is barred by the doctrine of res judicata.  But I

must dissent from the majority’s imposition of costs and

attorney’s fees on this pro se claimant.  The majority

states that the claimant’s filing of a second claim on

April 29, 2011, and his continued pursuit of that claim

thereafter, was without reasonable grounds and was in no

way based on a reasonable inquiry as to whether the

second claim was well grounded in fact, was warranted by

existing law or by a good faith argument for the

extension, modification or reversal of existing law.  A

review of the claimant’s brief clearly indicates that

the claimant believed he had reasonable grounds to make

a second claim.  It is also clear that the claimant has

reviewed the law regarding res judicata.  The claimant

makes a cognizable argument that the first claim was not

fully and fairly investigated and that the doctrine of

res judicata should not apply.  Although the claimant’s

argument is ultimately not a winning one, this does not

mean that reasonable grounds did not exist to bring the

claim.  As such, the imposition of costs and attorney

fees is erroneous.
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          For the aforementioned reasons, I must concur,

in part, and dissent, in part, from the majority

opinion.

    _______________________________
                        PHILIP A. HOOD, Commissioner


