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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed May 9, 2012.  The administrative law judge

found that the respondents were liable for a 20% penalty for

failure to timely pay temporary total disability

installments, and that the respondents were liable for a 36%

penalty for failure to timely pay medical bills.  The
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administrative law judge found that the respondents were in

contempt of the Commission.

After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s finding

that the respondents are liable for a statutory penalty for

late payment of temporary total disability benefits.  The

Full Commission does not affirm the administrative law

judge’s finding that the respondents are liable for a 36%

penalty for alleged late payment of medical bills, and we do

not affirm the finding of contempt.    

I.  HISTORY

The parties have stipulated that the claimant sustained

a compensable injury on July 7, 2010, at which time the

claimant earned wages sufficient to entitle him to temporary

total disability benefits at the rate of $293.00 weekly. 

The claimant essentially testified that he suffered from a

seizure on July 7, 2010.  The claimant was admitted to

Crittenden Regional Hospital on July 7-8, 2010.  The

discharge diagnoses included “Vasovagal syncope.”  

The record indicates that the claimant was admitted to

Methodist LeBonheur Healthcare North Hospital on July 23,

2010.  Dr. Jesus F. Martinez began treating the claimant on
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July 24, 2010: “The patient presents with a 2nd seemingly

unprovoked seizure within a month of the 1st one....I think

he needs a brain magnetic resonance imaging scan with

epilepsy protocol and an electroencephalogram.  I also think

that he should be started on anticonvulsants and I will

choose Keppra 750 mg twice a day.”  An MRI of the claimant’s

brain on July 24, 2010 showed “No evidence of acute

hemorrhage, ischemia or mass.”  The record indicates that

the claimant was discharged from the hospital on July 26,

2010  and was advised to follow up with Dr. Martinez at

Wesley Neurology.  The claimant testified regarding Dr.

Martinez, “He was the neurologist I [saw] in the hospital. 

He put me on a thousand milligrams of Keppra twice a day.”   

The claimant testified that he received worker’s

compensation indemnity benefits until August 4, 2010.  The

claimant followed up with Dr. Martinez on August 23, 2010:

“Mr. Jackson responded well to Keppra 1000 mg twice daily. 

He is only having difficulty with initial insomnia, and I

have given him a few tablets of Ambien to help with this.” 

Dr. Alan M. Nadel saw the claimant on August 25, 2010 and

assessed the following: “This gentleman appears to have a

seizure disorder and has had two independent generalized
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seizures.  He is currently on Keppra 1 gm. b.i.d. which I

think is fine.  At this point, I think we just need to

continue to follow him for seizures and he needs to continue

Keppra.”    

A pre-hearing order was filed on October 25, 2010.  The

claimant contended, among other things, that he was entitled

to temporary total disability benefits and permanent partial

disability.  An administrative law judge scheduled a hearing

on issues including temporary total disability benefits and

reasonably necessary medical treatment.  

Dr. Nadel noted on October 26, 2010, “Jonathan Jackson

is back in the office.  He has had no seizures since

starting Keppra and in fact, he has gone now for three

months seizure free.  Unfortunately, he has lost his job,

not working and not getting any compensation from Workers’

Compensation which has become a problem....PLAN: I am going

to change his medication to Keppra 750 mg. b.i.d. to see if

it makes any difference in the other side effects.”  The

claimant followed up with Dr. Martinez on December 21, 2010

and January 17, 2011.      

An administrative law judge filed an opinion on

February 8, 2011.  The administrative law judge found that
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the claimant’s weekly benefit rate was “$293.00/$220.00, for

temporary total/permanent partial disability.”  The

administrative law judge found that the claimant was

“temporarily totally disabled for the period commencing July

8, 2010, and continuing through the end of his healing

period.”  The administrative law judge found that the

respondents “shall pay all reasonable hospital and medical

expenses” arising out of the compensable injury.  The

claimant followed up with Dr. Martinez on March 14, 2011,

March 29, 2011, and May 27, 2011.    

The Full Commission filed an opinion on August 10, 2011

and affirmed the administrative law judge’s February 8, 2011

decision as modified.  The Full Commission found that the

claimant proved he was entitled to temporary total

disability benefits beginning August 5, 2010 until a date

yet to be determined.  The Full Commission found, “all of

the medical treatment currently of record was reasonably

necessary in connection with his compensable injury.”  The

parties have stipulated that “the prior opinion of the Full

Commission is res judicata and the law of the case.”  On

October 20, 2011, the respondent-carrier issued the

claimant’s attorney a check in the amount of $5,074.00.  The
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check represented temporary total disability benefits for

the period of August 25, 2010 to February 26, 2011, at a

weekly compensation rate of $291.00.    

A pre-hearing order was filed on November 14, 2011. 

The claimant’s contentions were, “Claimant contends that the

Commission’s decision stating that temporary total is to a

date to be determined.  It is submitted that that date must

be [a] date in the future and that is res judicata as to any

date prior to the date of Commissions Order of August 10,

2011.  After controverting the claim and requiring Claimant

to secure the services of Dr. Martinez, Respondents

requested Claimant been (sic) seen by Dr. Nadal (sic), who

was no longer the treating physician.  Dr. Nadal gave a

medical opinion concerning the release date of the claimant

which Claimant contends is of no import as Dr. Nadal was no

longer the treating physician.  Claimant contends he is

entitled to benefits though (sic) the current date and

continuing.  Medical expenses are also requested to be paid,

if not already paid by the time of the hearing.”  

The respondents contended that “the claimant’s healing

period has ended according to the opinion of neurologist

Alan Nadal (sic) without permanent impairment.  Respondents
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acknowledge that the payment of recognized TTD benefits was

untimely.”  

An administrative law judge scheduled a hearing on the

issues of “continuing medical benefits; continuing temporary

total disability benefits; interest and penalty pursuant to

Ark. Code Ann. §11-9-802(c); non-payment of medical

bills/penalty pursuant to Ark. Code Ann. §11-9-802(e);

contempt pursuant to Ark. Code Ann. §11-9-706; permanent

physical impairment; wage-loss benefits; and controverted

attorney fees.”

Dr. Martinez reported on November 21, 2011:

Mr. Jackson is here today for followup of his
epilepsy.  He reports no seizure recurrence on
Carbatrol monotherapy.  He has had some problems
obtaining the medication from his insurance and
has had to skip doses intermittently.  He had no
other complaints to report....

Mr. Jackson continues to be seizure-free on
Carbatrol.  I have reminded him of the importance
of medication compliance.  I have explained that
he could have a breakthrough seizure if he is not
taking his medication daily.  He promised to
improve in that area.  In terms of his returning
to work, I have no limitations or objections for
him to go back to his regular duties.  I will
obtain surveillance labs today.  I will see him
back in my office in six months for followup.

The claimant testified on direct examination:

Q.  Had you been fairly compliant with taking your
medicine?
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A.  Yes.

Q.  Apparently Dr. Martinez thought that you -
that you would have - said something about you
improving in that area.  Had you been - had you
fallen down at some point?  And when I say “fallen
down,” had you not taken your medicine at some
point?

A.  The reason for not taking medication, I was
having problems getting it filled through
Travelers.  They would not fill - they didn’t want
to fill any of my prescriptions through - that
were prescribed by Dr. Martinez....

Q.  And would they even agree to pay Dr. Martinez
even after - as far as you know, even after the
opinion was final by the Commission?

A.  No, they wouldn’t....

Q.  And Travelers is your workers’ compensation
carrier for West Memphis Steel; is that right?

A.  Yes.  

The respondents’ attorney cross-examined the claimant:

Q.  As far as your medical bills go, do you know
one way or another whether Dr. Martinez or Blue
Cross and Blue Shield have submitted any of those
bills to Travelers for payment or reimbursement or
just outright payment if they haven’t been paid?

A.  I have no idea about that matter.  About how
that - if they’ve been paid or not.

Q.  Okay.  Or even if they’ve been submitted?

A.  No, sir.

Q.  Have you yourself submitted any for payment?

A.  Any bills?
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Q.  Yes.

A.  No, I haven’t paid any bills.

Q.  I don’t mean paid, I mean submitted to
Travelers for payment?

A.  No, I submitted them to my attorney, my
lawyer, the doctor bills.

   
Dr. Martinez opined on December 28, 2011 that the

claimant had sustained a 15% anatomical impairment rating. 

The parties deposed Dr. Martinez on March 28, 2012.  Dr.

Martinez testified regarding his diagnoses and treatment of

the claimant.  In addition, the claimant’s attorney

questioned Dr. Martinez:

Q.  I know there was some discussion before we
went on the record about whether or not your bills
had been paid by his workers’ comp carrier.

A.  And I couldn’t tell you any of that.  

Q.  But could we contact your billing department
about that?

A.  Yeah.  Lisa Taylor is the person you need to
talk to.

    
An administrative law judge filed an opinion on May 9,

2012.  The administrative law judge found that the claimant

proved he was entitled to temporary total disability

benefits from August 5, 2010 through November 21, 2011.  The

administrative law judge found that the claimant had
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sustained permanent partial disability in the amount of 20%. 

The respondents do not appeal the administrative law judge’s

award of temporary total disability benefits and permanent

partial disability.

The administrative law judge also found that the

respondents were liable for a 20% penalty for late payment

of temporary total disability benefits, and that the

respondents were liable for a 36% statutory penalty for

failure to pay Dr. Martinez’s medical bills.  The

administrative law judge found that the respondents were in

contempt of the Commission in accordance with Ark. Code Ann.

§11-9-706(Repl. 2002) and were liable for a fine in the

amount of $2,500.  The respondents appeal the penalty and

contempt findings to the Full Commission.  

II.  ADJUDICATION

A.  Temporary Total Disability/Penalty

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  An

administrative law judge found in the present matter, “3. 

In addition to any prior period, the claimant was
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temporarily totally disabled from August 5, 2010, and

continuing through November 21, 2011, when he reached the

end of his healing period.”  The respondents do not appeal

the administrative law judge’s finding that the claimant was

entitled to temporary total disability benefits from August

5, 2010 through November 21, 2011.  The parties stipulated

that the claimant sustained a compensable injury on July 7,

2010, at which time the claimant earned wages sufficient to

entitle him to temporary total disability benefits at the

rate of $293.00 weekly.  The Full Commission filed an

opinion on August 10, 2011 and found that the claimant

proved he was entitled to temporary total disability

benefits beginning August 5, 2010 until a date yet to be

determined.  Ark. Code Ann. §11-9-711(b)(1)(Repl. 2002)

provides that a compensation award of the Commission shall

become final unless a party files notice of appeal within 30

days from receipt.  Neither party appealed the Full

Commission’s August 10, 2011 opinion, and the parties have

stipulated that “the prior opinion of the Full Commission is

res judicata and the law of the case.”    The claimant’s

award of temporary total disability benefits therefore

became due on or about September 10, 2011.  The respondent-
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carrier in the instant matter did not begin paying temporary

total disability benefits until October 20, 2011.  The

respondents on that date issued the claimant’s attorney a

check in the amount of $5,074.00.  The payment represented

temporary total disability benefits for a period beginning

August 25, 2010 rather than August 5, 2010 as the Commission

had ordered.  The respondents effectively stopped paying

temporary total disability for a period ending February 26,

2011, although the Commission had awarded temporary total

disability benefits until a date yet to be determined. 

Additionally, the respondents paid temporary total

disability at a rate of $291.00 rather than the stipulated

rate of $293.00 weekly.    

Ark. Code Ann. §11-9-802(Repl. 2002) provides, in

pertinent part:

(c) If any installment payable under the terms of
an award is not paid within fifteen (15) days
after it becomes due, there shall be added to such
unpaid installment an amount equal to twenty
percent (20%) thereof, which shall be paid at the
same time as, but in addition to, the installment
unless review of the compensation order making the
award is had as provided in §§ 11-9-711 and 11-9-
712.

An administrative law judge found in the present

matter, “5.  The respondents failed to pay the installment
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payable under the terms of the award of the August 10, 2011,

ruling of the Full Commission, within fifteen (15) days

after it became due.  Accordingly an amount equal to twenty

percent (20%) thereof shall be added to the installments

comprising award of the Full Commission and paid to the

claimant, pursuant to Ark. Code Ann. §11-9-802(c).”  The

respondents on appeal agree that their installment of

temporary total disability benefits was not paid within 15

days after it became due, and the Full Commission affirms

the administrative law judge’s finding.    

B.  Medical Bills

Ark. Code Ann. §11-9-802(Repl. 2002) provides, in

pertinent part:

(d) Medical bills are payable within thirty (30)
days after receipt by the respondent unless
disputed as to compensability or amount.
(e) In the event that the commission finds the
failure to pay any benefit is willful and
intentional, the penalty shall be up to thirty-six
percent (36%), payable to the claimant.

An administrative law judge found in the present

matter, “6.  The respondents have failed to pay medical

bills incurred by the claimant in the treatment of his

compensable injury under the care and at the direction of

Dr. Jesus Martinez, with such failure being willful and
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intentional.  Accordingly, a penalty in the amount of

thirty-six percent (36%) payable to the claimant is herein

assessed on the afore unpaid medical benefits, pursuant to

Ark. Code Ann. §11-9-802(e).”  The Full Commission does not

affirm this finding.  We find that the respondents did not

receive Dr. Martinez’s bills for payment, because the

claimant did not submit his bills to the respondents for

payment.  

The claimant sustained a compensable injury on July 7,

2010, and Dr. Jesus F. Martinez began treating the claimant

on July 24, 2010.  The claimant testified that Dr. Martinez

was a treating neurologist who prescribed medication.  

An administrative law judge filed an opinion on

February 8, 2011 and found that the respondents “shall pay

all reasonable hospital and medical expenses” arising out of

the compensable injury.  The record demonstrates that the

claimant followed up with Dr. Martinez on March 14, 2011,

March 29, 2011, and May 27, 2011.  The Full Commission filed

an opinion on August 10, 2011 and found, among other things,

that “all of the medical treatment currently of record was

reasonably necessary in connection with [the claimant’s]

compensable injury.”  The parties have stipulated that the
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Full Commission’s opinion is res judicata and the law of the

case.  Dr. Martinez noted on November 21, 2011 regarding the

claimant, “He has had some problems obtaining the medication

from his insurance and has had to skip doses

intermittently.”  The claimant testified, “The reason for

not taking medication, I was having problems getting it

filled through Travelers.  They would not fill - they didn’t

want to fill any of my prescriptions through - that were

prescribed by Dr. Martinez.”

However, the claimant was unsure on cross-examination

whether Dr. Martinez’s bills had been “submitted” to the

respondent-carrier.  Insurance carriers are not required to

seek out medical providers; claimants carry some

responsibility in making sure that expense claims are

properly submitted for payment.  See Burlington Indus. v.

Pickett, 336 Ark. 515, 988 S.W.2d 3 (1999).  In the present

matter, the preponderance of evidence does not demonstrate

that the claimant, claimant’s attorney, or Dr. Martinez’s

staff ever submitted the claimant’s medical bills to the

respondent-carrier for payment.  The Full Commission

therefore reverses the administrative law judge’s finding
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that the respondents are liable for a penalty in accordance

with Ark. Code Ann. §11-9-802(e)(Repl. 2002).

Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s

finding that the claimant proved he was entitled to

temporary total disability benefits from August 5, 2010

through November 21, 2011.  The Full Commission affirms the

administrative law judge’s finding that the respondents are

liable for a 20% penalty for late payment of temporary total

disability installments, in accordance with Ark. Code Ann.

§11-9-802(c)(Repl. 2002).  We reverse the administrative law

judge’s finding that the respondents are liable for a 36%

penalty for willful and intentional failure to pay for

treatment and medications prescribed by Dr. Martinez, in

accordance with Ark. Code Ann. §11-9-802(d)(Repl. 2002) and

Ark. Code Ann. §11-9-802(e)(Repl. 2002).  Although the

respondents in the present matter are liable for a statutory

penalty for late payment of temporary total disability

installments, the Full Commission does not affirm the

administrative law judge’s finding of contempt in accordance

with Ark. Code Ann. §11-9-706(Repl. 2002).  The Full
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Commission does not find that the respondents’ actions are

contemptuous in accordance with Ark. Code Ann. §11-9-706.

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  For prevailing on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  I specifically concur

on the finding that the respondents are liable for a 20%

penalty for failure to pay timely temporary total disability

benefits. However, as I agree with the Administrative Law

Judge that the respondents are also liable for a 36% penalty

for failure to timely pay medical bills, I must respectfully
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dissent from the majority on this issue.  Furthermore, I

agree with the Administrative Law Judge that the respondents

should be held liable for contempt.

          The payment history of respondents does not

reflect that the medical bills incurred by the claimant in

his treatment under the care of Dr. Martinez have been paid. 

Furthermore, based on the record of the prior hearing in

which compensability was disputed, respondents were fully

aware that once the claim was controverted and access to

neurological treatment denied, the claimant filed on his

health insurance in order to receive treatment under the

care of Dr. Martinez.  There is no showing in the record

that the respondents have paid any interest in this claim

pursuant to the February 8, 2011, award of the

Administrative Law Judge.

          Ark. Code Ann. §11-9-802 - Installments, provides,

in pertinent part:

(e) In the event that the commission
finds the failure to pay any benefit is
wilful and intentional, the penalty
shall be up to thirty-six percent (36%)
payable to the claimant.

In the instant claim, the respondents were directed to pay

all reasonably necessary medical treatment in connection
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with the claimant’s compensable injury.  The directions to

pay reasonably necessary medical treatment was ordered in

the February 8, 2011 award of the Administrative Law Judge

and in the August 10, 2011 award of the Full Commission. 

The evidence preponderates that the respondents were aware

of the claimant’s medical treatment under the care of Dr.

Martinez and that the same had been filed with the

claimant’s health insurance carrier.  Once the claimant’s

health insurance lapsed, he continued to receive treatment

under the care of Dr. Martinez in connection with his

compensable injury.  Respondents refused to authorize the

payment of medication prescribed by Dr. Martinez and

recommended by Dr. Nadel.  The failure of the respondents to

pay the medical bills incurred by the claimant in his

treatment under the care of Dr. Martinez is a willful and

intentional failure to pay medical benefits.  It is my

opinion that the respondents should have to pay a 36%

penalty.

          Ark. Code Ann. §11-9-706, Conduct of proceedings -

Contempt, provides, in pertinent part:

(b) If any person or party in
proceedings before the commission
disobeys or resists any lawful order or
process . . . . or refuses to comply
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with any final order of an
administrative law judge or the
commission . . . . then the person or
party, at the discretion of
administrative law judge or the
commission, may be found to be in
contempt of the commission and may be
subject to a fine not to exceed ten
thousand dollars ($10,000).

          Here, the respondents controverted the

compensability of the claimant’s claim for workers’

compensation benefits in connection with the July 7, 2010

injury.  Following the November 18, 2010 compensability

hearing, in a February 8, 2011 Administrative Law Judge

opinion, respondents were directed to pay temporary total

disability, medical benefits, interest, and attorney fees. 

Following an appeal of the February 8, 2011 Administrative

Law Judge award, the Full Commission affirmed, as modified,

the prior award in an August 8, 2011 ruling.  

          The respondents have refused to comply with the

prior rulings of the Commission in the claim, necessitating

a further hearing.  Specifically, the respondents have not

paid interest as previously awarded, nor have respondents

complied with the order of the Commission with respect to

the payment of medical expenses for treatment deemed

reasonably necessary in connection with the treatment of the
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claimant’s compensable injury.  The respondents also appear

to have changed the claimant’s weekly compensation benefits

rate with respect to temporary total disability, contrary to

the prior ruling of the Commission.  I find, as did the

Administrative Law Judge, that the respondents’ actions are

contemptuous, and they should have to pay the $2,500 fine

assessed by the Administrative Law Judge.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion.    

    _______________________________
                        PHILIP A. HOOD, Commissioner


