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CLAIM NO. G100242

JIMMIE HOWARD, JR., EMPLOYEE                   CLAIMANT

ST. EDWARD MERCY MEDICAL CENTER,
EMPLOYER   RESPONDENT 

SISTERS OF MERCY HEALTH SYSTEM,
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OPINION FILED MAY 28, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE RANDY MURPHY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed January 13, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven by a
preponderance of the evidence, including
claimant’s testimony and the documentary
evidence in the form of Dr. Alvernia’s
recommendations for treatment, that he
is entitled to additional medical
services related to his admittedly
compensable injury from August 18, 2010.
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2. Having proven that such services are
reasonable and necessary to the
treatment of his compensable injury, the
claimant is entitled to any and all
medical services in the form of and
related to the surgery performed by Dr.
Alvernia.  However, the respondent is
entitled to an off-set if payments were
made by group health insurance for the
claimant’s surgical treatment under
A.C.A. §11-9-411(a)(1).

3. Additionally, the claimant is entitled
to TTD from November 16, 2010 through
February 7, 2011 without any off-set
under A.C.A. §11-9-807.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 13, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I must respectfully dissent from the

majority's opinion finding that the claimant is entitled

to additional medical benefits and to additional

temporary total disability benefits.    My de novo

review of this claim in its entirety reveals that the

claimant’s back surgery was not related to his

compensable injury.  Therefore, I find that the decision

of the Administrative Law Judge to award additional

medical and indemnity benefits pursuant thereto should

be reversed. 

It is undisputed that the claimant, who was 46

years old at the time of the hearing, sustained a

compensable back injury in on August 18, 2010, while

lifting a table off of a floor dollie.  It is also

undisputed that the respondent employer paid related

medical and indemnity benefits pursuant to the

claimant’s back injury through November 15, 2010. 

The claimant did not seek immediate medical

treatment for his back injury, but  presented to Dr.

Robert Nowlin at the Cooper Clinic on August 25, 2010,

with complaints of back and calf muscle pain.  Dr.

Nowlin referred the claimant for an MRI which was

conducted on August 30, 2010.  This study revealed that

the claimant suffered from Grade 1 spondylolisthesis at
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L5-6 and from foraminal stenosis with an “uncovered”

disc at the same level which bulged into the left

foramen.  Severe foraminal stenosis was also evident on

the right side of the claimant’s spine which was said to

be related to a spur formation.

The claimant was first seen by his treating

surgeon, Dr. Jorge Alvernia of the Mercy Neurosurgery

Clinic, on September 15, 2010.  Dr  Alvernia eventually

referred the claimant for a CT scan.  The results of

this study, which was conducted October 22, 2010, were

consistent with the results of the claimant’s previous

MRI, although “more pronounced.”    As a result of this

study, Dr. Alvernia subsequently revised his prior

diagnosis from “lumbar pain” to “bilateral S1

radiculopathy secondary to spondylolisthesis L5-S1.” 

Due to the development of radicular pain in both of the

claimant’s legs along with neurological claudication,

Dr. Alvernia proposed surgical intervention to the

claimant in order to address his spondylolisthesis.

On November 16, 2010, Dr. Alvernia performed a

lumbar  laminectomy and foraminotomy with decompression

at L5-S1, posterior interbody arthrodesis (fusion) at

the same level, with pedicle screw fixation on the right

side at L4-S1 and L5-S1 on the left.  With regard to the

surgery itself, it was successful in correcting the
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claimant’s spinal spondylolisthesis and relieving him of

his related symptoms.  The claimant did, however,

develop complications in the form of a pulmonary

embolism that hindered his over-all recovery; this

condition was later found to be linked to a heredity

predisposition for such an event.  The claimant was

taken off of work for approximately three months

following his surgery.  The claimant returned to work on

February 7, 2011.

In the present claim, the claimant has failed

to establish by a preponderance of the evidence that

additional medical treatment in the form of his November

16, 2010, surgery was reasonably necessary for the

treatment of his compensable injury because he has

failed to prove a causal connection between this

procedure and his injury.

The record indicates that the claimant

underwent surgery to correct spondylolisthesis and

stenosis at the affected levels of his spine, versus him

having undergone surgery in order to repair any damage

caused by an acute event.  In his deposition testimony,

Dr. Alvernia stated that spondylolisthesis (disc

slippage), can be caused by a combination of

degenerative changes and trauma.  In this regard, Dr.

Alvernia testified as follows:
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Q. Is spondylolisthesis ordinarily a
degenerative condition or is it a
traumatically-induced condition or
can you tell?

A. It’s hard to tell. It’s a mix of
both. It’s a cumulative stress.

 
Q. What kind of trauma would be
necessary in order to actually cause
spondylolisthesis? I mean, would we
be talking about a violent trauma or
a fairly minor trauma or is there
any way to quantify it?

A. I would say that it’s more is
something that is cumulative.  

Later in his testimony, Dr. Alvernia more

specifically classified spondylolisthesis as a

“degenerative cumulative stress condition.”  In

addition, he verified that the claimant suffered from

spinal stenosis (narrowing) at the affected levels,

which he also classified as degenerative and to which he

also attributed the claimant’s bulging disc.  In this

regard he testified:

Q. When you did the surgery, did you
actually observe a bulging disc or a
herniated disc?

A. My findings were
spondylolisthesis and foraminal
stenosis. A stenosis of the foramina
of the exit of the nerve can be
narrow because of the slippage of
the vertebra or because of the
degeneration or the degenerative
process there or because of the
disc, and what is here as our
findings is the foraminal stenosis
or I would say because of the
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degenerative problem in the
foramina.

Following a brief discussion wherein Dr.

Alvernia verified that the claimant’s bulging disc was

“part of the stenosis process,” the doctor affirmed that

the clamant’s stenosis was also a pre-existing,

degenerative condition.

In a report dated July 17, 2011, Dr. Earl

Peeples, an orthopedic surgeon retained to review the

claimant’s medical records and offer an independent

evaluation, gave the following medical opinion:

SUMMARY:

Mr. Jimmy Howard had the presence
of typical degenerative
spondylolisthesis, grade 1 present
prior to a lifting incident. There
is no evidence on the MRI that any
traumatic abnormality occurred. 
Traumatic spondylolisthesis
requires violent trauma and leaves
definite MRI signal changes. There
is no signal change or evidence of
fresh disc extrusion. CT exam later
talked about the osteophyte and
disc bulge; however, there is no
evidence objectively in the record
of any acute traumatic anatomy at
the L5-S1 leve[l].

 Following a brief statement of how

spondylolisthesis is a progressive, degenerative

condition seen in 3% to 4% of the population, Dr.

Peeples continued as follows:
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Decision was made to stabilize the
preexisting spondylolisthesis in
the absence of progressive
neurological deficit. The foraminal
stenosis commented upon in the
record is part and parcel of the
deformity of spondylolisthesis, as
is the bulge of the disc, always
present due to the shift in
location of the two vertebral
bodies.

This chart documents an elective
intervention for a preexisiting
deformity, spondylolisthesis, grade
1, L5-S1, without evidence of acute
traumatic anatomic change. 

Pointing to the fact that Dr. Alvernia’s

operative notes did not include any traumatic diagnosis

or traumatic findings, Dr. Peeples stated in

conclusion:

It is my opinion that Mr. Howard’s
surgery should be covered under his
health insurance as there is no
documented evidence of traumatic
anatomy related to an injury at
work.

The Commission has the authority to resolve

conflicting evidence and this extends to medical

testimony.  Foxx v. American Transp., 54 Ark. App. 115,

924 S.W.2d 814 (1996).  The Commission has the duty of

weighing the medical evidence as it does any other

evidence, and the resolution of any conflicting medical

evidence is a question of fact for the Commission to

resolve. Emerson Electric v. Gaston, 75 Ark. App. 232,
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58 S.W.3d 848 (2001); CDI Contractors McHale, 41 Ark.

App. 57, 848 S.W.2d 941 (1993); McClain v. Texaco,

Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989).

Dr. Alvernia’s testimony alluded to some type

of cumulative, traumatic process combined with

degenerative changes that occur naturally with aging as

the reason for the claimant’s back condition that led

to his surgery.  Dr. Peeples, on the other hand, was

straightforward and unequivocal with regard to the

claimant’s surgery not being attributable to any

specific work-related injury, but rather to a

degenerative process that, in his words, “is often

gradually progressive with age, and, in some cases due

to symptoms or neurological complaints or compression,

leads to elective surgical intervention.” 

Notwithstanding the differences in these two medical

opinions, however, I find that they are consistent in

that they both affirm that if the claimant’s surgery

was necessary, it was necessary in order to correct a

nonwork-related, pre-existing degenerative condition,

as opposed to treating a traumatic injury or the

results thereof.  And, although the claimant contends

that he was asymptomatic prior to his compensable

injury, this does not negate the fact that the

claimant’s surgery was to correct spondylolisthesis and
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stenosis, both degenerative conditions, versus an acute

condition caused by a work-related trauma or event.  In

support of this conclusion, in his response to a letter

from the respondent employer’s workers’ compensation

claims representative seeking justification for the

claimant’s surgery, Dr. Alvernia wrote, “better way to

fix the spondylolisthesis is through surgery.”

Based upon the above and foregoing, I find

that the clamant has failed to prove that the surgical

procedure he underwent in November of 2010, was

reasonably necessary in order to treat his  work

related injury.  Rather, because Dr. Peeples opinion

was bolstered by Dr. Alvernia’s opinion in the sense

that the claimant’s degenerative back condition

prompted his surgery for said same, I assign more

probative weight and value to Dr. Peeples’ opinion that

the claimant underwent an elective intervention for a

preexisting deformity, without evidence of traumatic

anatomy related to an injury at work.  Therefore, I

find that the claimant has failed to prove that the

medical services he received in the form of back

surgery were causally related to his compensable

injury.  Because I find that the claimant has failed to

establish a casual connection between his work-related

injury and his surgery, I find that the claimant has
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failed to prove by a preponderance of the evidence that

he is entitled to medical benefits associated with that

surgery in that said surgery was not reasonably

necessary for the treatment of his back injury.

Moreover, because the claimant has failed to

establish that his back surgery was reasonably

necessary for the treatment of his compensable injury,

I further find that the claimant has failed to

establish his entitlement to additional temporary total

disability benefits associated with his surgery. 

Accordingly, I must respectfully dissent from the

majority’s opinion.

___________________________________
KAREN H. McKINNEY, Commissioner


