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OPINION AND ORDER

The respondent appeals an administrative law judge’s

opinion filed June 7, 2012.  The administrative law judge

found that the claimant proved the medical treatment he

received until April 2011 was reasonably necessary.  The

administrative law judge found that the claimant proved he

was entitled to additional medical treatment after April

2011.  After reviewing the entire record de novo, the Full

Commission finds that the claimant proved the medical
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treatment he received until April 2011 was reasonably

necessary in connection with his compensable injury.  The

claimant did not prove that the was entitled to additional

medical treatment after April 2011.  

I.  HISTORY

Joey Lavelle Holley, age 48, testified that he was

employed with Tyson from 1991-98, and that he returned to

work for the respondent in 2006.  The parties stipulated

that the claimant sustained a compensable back injury on May

26, 2008.  The claimant testified that he hurt his back

after lifting a conveyor belt.  An MRI of the claimant’s

lumbar spine was taken on July 17, 2008, with the following

impression:

L3/L4 with disc desiccation and a mild posterior
bulge.  There is however a superimposed right-
sided foraminal protrusion/herniation producing
severe neural foraminal narrowing and potentially
a right L3 radiculopathy.  L4/L5 with disc
desiccation and mild degenerative endplate marrow
changes.  A mild posterior bulge is present with
mild inferior neural foraminal narrowing and
facet hypertrophy.  L5-S1 with facet hypertrophy. 
T12-L1 with disc desiccation.

  
A CT of the claimant’s lumbar spine was done on August

19, 2008, with the following impression: “Disc degeneration

L4-L5.  Small left paracentral protrusion L4-L5.”    
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Dr. Brad A. Thomas began treating the claimant on

October 8, 2008: “Mr. Holley is a very pleasant, 44-year-

old, right-handed male who reports the day after Memorial

Day on 2008, he was picking up a heavy object at work and

felt a pop in his lower back.  Since that time, he has had

significant back pain that radiates down his right leg.” 

Dr. Thomas assessed “Patient with significant right leg

pain....I am going to set him up for a right-sided L3 nerve

root block, blocking it at the L3-4 foramen.”  Dr. Thomas

reported on October 30, 2008, “I performed a right-sided, L3

nerve root block....The pain has returned, not all the way

to baseline, but almost....After a full discussion of his

options, the patient has elected to proceed with a right-

sided, L3-4 complete facetectomy and fusion.”  

Dr. Thomas performed a facetectomy and interbody fusion

at L3-L4 on November 18, 2008.  The pre- and post-operative

diagnosis was “Right-sided L3-4 herniated disk with

foraminal stenosis.”  Dr. Thomas noted on December 4, 2008

that the claimant was “doing better.  He has no leg pain.” 

Dr. Thomas returned the claimant to light work duty on

January 7, 2009.  Dr. Thomas also prescribed physical

therapy for the claimant’s low back.  The claimant testified
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that he returned to light duty but “I actually didn’t even

work.  I just sat there.”    

The claimant followed up with Dr. Thomas on March 4,

2009: “At this point, I want him to discontinue his brace. 

He can increase his weight restrictions to thirty (30)

pounds and partake in bending and twisting.  I want him to

continue physical therapy for six more weeks and follow back

up one last time in six weeks.  At that time, I would most

likely release him back to full duty.”  Dr. Thomas stated on

April 15, 2009, “At this point, I feel like he has reached

maximum medical improvement with a 0 percent impairment

rating.  I am going to allow him to return to full duty and

he can follow up on an as needed basis.”  

Dr. Thomas reported on June 1, 2009, “He has been back

to full-duty and reports that approximately a week ago he

started having severe pain in the right thigh....I would

like to start him on a Medrol Dosepak and give him some new

pain medications.”  Dr. Thomas ordered another MRI of the

claimant’s lumbar spine, which was performed on June 12,

2009 with the following impression:

1.  Surgical changes noted with transpedicular
screws at L3 and L4.  There is evidence of
granulation tissue seen in the right lateral
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recess of L3 with in close proximity to the
exiting L3 nerve root.
2.  Broad-based disc protrusion at L4/L5 causing
compression of the thecal sac and adjacent nerve
roots.

  
The claimant followed up with Dr. Thomas on June 15,

2009: “The patient has an MRI.  This shows that the hardware

and inner body graft are in good position.  Both foramen

appear open to me bilaterally....At this point, I would not

schedule any more surgery.  I am going to set him up for a

TENS unit and Neurontin.”  The claimant followed up with Dr.

Thomas on July 28, 2009: “He continues to have some burning

in his right thigh and this occurs after he walks 30 to 40

feet.  He does report that the TENS unit offers him some

relief, but only while it is happening....I am going to stop

the Neurontin and start some Lyrica.”  

The claimant participated in a Functional Capacity

Evaluation on August 17, 2009, with the following

conclusions: “Mr. Joey Holley completed functional testing

on this date with reliable results.  Overall, Mr. Holley

demonstrated the ability to perform work at the MEDIUM

Physical Demand Classification as defined by the US Dept. of

Labor’s guidelines over the course of a normal workday with

the following limitations noted above.”  Dr. Thomas reported
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on August 21, 2009, “I am going to give him an impairment

rating of twelve percent (12%).  This is based on the fact

that he had a single-level spine fusion with decompression

and has some residual signs and symptoms.  We will keep the

MMI date at the previous date we had given him.”  The

parties stipulated that Dr. Thomas’ impairment rating was

accepted.  

Dr. Thomas corresponded with a nurse case manager on

January 6, 2010 and stated, “I was recently informed that

Mr. Holley has continued to have issues.  After careful

review of the records, I feel like there are no other

services that I can provide to him from a neurosurgical

aspect.  I would recommend proceeding with pain management

at this time.  We will assist you in any way to help set

this up.”  

Dr. Reginald J. Rutherford provided a consultation on

January 28, 2010:

Mr. Holley is seen for neurological evaluation
referable to potential pain management
recommendations....

Past history comprises hypertension and lumbar
spinal fusion with instrumentation L4/5 level
performed by Dr. Brad Thomas.  His only medication
at present is Gabapentin....
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Mr. Holley underwent lumbar spinal fusion L4/5
level performed by Dr. Brad Thomas for a work
related injury lumbar spine.  Upon release to full
duty he developed recurrence of right leg pain. 
This persists to present....

Mr. Holley’s right leg pain necessitates further
work up in light of his potential abnormality on
MRI.  This will comprise lumbar myelogram with
post-myelographic CT and electrodiagnostic testing
right lower extremity.  Treatment recommendations
are deferred until the above investigations are
completed and Mr. Holley is seen in follow up.

A lumbar myelogram was performed on February 11, 2010,

with the following findings:  “Prior fixation has been

performed at L3/L4.  Slight deviation of the thecal sac is

seen at this level related to the laminectomy.  I do not see

nerve root cutoff.  There may be some mild canal stenosis at

L2/L3.  No other evidence of canal stenosis is noted.” 

Additionally, a CT of the claimant’s lumbar spine was taken

on February 11, 2010, with the following impression:

1.  Prior fixation at L3/L4.  At this level, there
is some minimal osteophyte that appears to be
mildly narrowing the right neural foramina.  No
significant canal stenosis or other abnormality
noted at this postsurgical level.
2.  At L2/L3, there is canal stenosis produced by
some bulging disc, hypertrophy of the ligamentum
flavum and facet joints along the slightly
shortened pedicles.  Neural foramina appear to be
only slightly narrowed at this level.
3.  Mild canal stenosis at L4/L5, similar
etiology, facet and ligamentum flavum hypertrophy
and mild diffuse bulging of the disc producing
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mild narrowing of the neural foramina bilaterally,
also.
4.  Possibly some element of arachnoiditis, some
clumping of the nerve roots and filum terminale.

Dr. Rutherford reported on February 15, 2010:

Mr. Holley is seen for electrodiagnostic testing
to further investigate a complaint of right lower
extremity.  Prior to being seen he underwent a
lumbar myelogram with post-myelographic CT.  This
reveals mild stenosis L2/3.  There is post-
operative change at L3/4.  There is also mild
stenosis at L4/5.  There is no evidence for nerve
root cut off or compromise.  There is some
clumping of nerve roots raising the possibility of
arachnoiditis.  There is nothing identified which
would warrant consideration of further surgery....

The nerve conduction study and needle examination
are normal.  There is no evidence via
electrodiagnostic parameters to suggest lumbar
radiculopathy, lumbosacral plexopathy or
peripheral neuropathy.  Mr. Holley’s residual pain
right leg will be addressed via pharmacological
management for neuropathic pain.  He has tried
Lyrica which he could not tolerate and Neurontin
which has proven of limited efficacy.  Neurontin
will be discontinued with substitution of
Cymbalta.  He will take 30 mg once daily in the
morning with a full breakfast for one week and
then 60 mg once daily in the morning with a full
breakfast thereafter.  He will be seen for follow
up evaluation in one month.

  
Dr. Rutherford reported on March 30, 2010: 

Mr. Holley is seen in follow up.  He proved
intolerant of Cymbalta which he discontinued after
two doses.  He was seen in ER and treated with
steroids.  He was subsequently found to have
severe diabetes.  This is now subject to
treatment.  He is gradually improving.  This
clearly indicates that there is no role for
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consideration of epidural steroid injections
referable to his residual complaints from lumbar
spine surgery.  From my perspective there is
nothing further to offer for his residual
complaints.  Further follow up with myself is not
required.  He may work within the restrictions as
defined by his FCE.  Further neurological
follow up is not required.    

The claimant returned to Dr. Thomas on December 3,

2010: “He reports that he continues to have some pain, but

his pain is worsening.  He feels like his right leg is

painful and heavy.  It hurts him to sit or stand....At this

point, because he is having new pain and it has been several

years since his surgery, I am going to order a new MRI of

his lumbar spine and have him follow up after this is

completed.  I have also given him a prescription for Lorcet

Plus.”   

An MRI of the claimant’s lumbar spine was taken on

December 9, 2010, with the impression, “Essentially stable

MRI of the lumbar spine.  Postsurgical changes at L3-L4 are

noted with right L3 laminectomy and granulation tissue in

the right lateral recess of L3 involving the exiting root L3

nerve root.”  

The claimant followed up with Dr. Thomas on December

15, 2010: “His MRI shows that he has a mild disc bulge at

L4-5, but, other than that, there is no significant
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pathology.  His hardware is in good position....At this

point, I would not recommend any surgery.  We are going to

set up a series of lumbar epidural steroid injections and

have him follow up after the last injection is completed.”  

Dr. Thomas noted on April 8, 2011, “We recently have

done a series of lumbar epidural steroid injections and he

reports that these only offer short-term relief.  He

continues to have lower back pain.  He occasionally has pain

down into his left lower buttock....At this point, I have

evaluted him and do not feel like he needs any more surgery. 

Because he has continued to have such pain, I feel like he

needs to consider disability and I am going to give him a

prescription for hydrocodone.”   

Dr. Thomas corresponded with the claimant’s attorney on

October 12, 2011:

This is a letter in response to your letter to me
dated October 6, 2011.  This is regarding Mr. Joey
Holley.  He is a patient of mine and I did surgery
on him after a work-related incident in 2008.  He
returned to see me in December of 2010 with some
continued pain.  I ordered an MRI and he followed
up.  This did not show any significant surgical
pathology.  I then sent him for epidural steroid
injections.  He followed back up in April of 2011
and informed me that the injections only offered
short-term benefit.  At that time, I informed him
that there was nothing more I could do for him in
regards to his continued back pain.  Your question
was that if any medical treatment was needed after
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April of 2011 and whether this was related to his
2008 injury.  I do think the treatments that I
ordered were indicated.  I feel like a workup was
indicated for the recurrent pain in his back,
including the MRI and the trial of the epidural
steroid injections.

As to your next question, whether this was related
to the accident of 2008 or not, it is very
difficult to determine.  He certainly could have
some residual pain because of the surgery and
after having the accident.  However, he could have
progressive degenerative changes that could also
contribute to it.  I honestly cannot give a
definite answer one way or the other and
ultimately this may have to be decided in a court
of law.

  
The claimant’s attorney wrote to Dr. Thomas on November

14, 2011 and stated in part, “You have said that it is very

difficult to determine whether the medical treatment needed

after April of 2011 was related to the 2008 accident. 

However, the treatment will be covered if the accident was

‘a factor’ in his need for treatment after April of 2011,

even if there were other factors (progressive degenerative

changes) which also contributed.  Therefore, can you say

that the 2008 accident was ‘a factor’ in Mr. Holley’s need

for medical treatment after April 2011?”  

Dr. Thomas replied on November 17, 2011 and stated in

part, “Your question, in the letter, basically was whether I

could say that the 2008 accident was a factor in Mr.
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Holley’s need for medical treatment after April 2011.  I

would say that it certainly was a factor, because of the

accident, he required back surgery.  Because of this, he is

certainly prone to have more problems with his back and

subsequent treatments.  I do feel like the treatments he

received after April 2011 were partly a factor from the 2008

injury.”         

The parties deposed Dr. Thomas on January 16, 2012. 

Upon questioning by the respondent’s attorney, Dr. Thomas

testified that he believed the epidural steroid injections

he offered the claimant in December 2010 were reasonable and

were causally related to the 2008 compensable injury.  Dr.

Thomas testified, “I think that, probably, in my opinion,

he’s always going to deal with some degree of this right leg

pain and, perhaps, need an injection, you know, every -

every - one or two every year or every other year.”  Dr.

Thomas also testified, however, that epidural steroid

injections “didn’t help much, and I wouldn’t offer any more

at this point....I don’t think that there’s much else we can

do, after April of 2011, that - that’s going to help him.” 

Dr. Thomas testified that he had not recommended further

treatment: “I mean, he has done injections.  He’s done EMG. 
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We’ve done a postoperative MRI.  You know, there’s nothing

else that I can - can or would offer for him except for, you

know, he’s going to have to learn to live with this and try

to avoid things that exacerbate it and make it worse.”  

The claimant’s attorney questioned Dr. Thomas:

Q.  So it would be your opinion, then, that the
treatment that was rendered after April of 2010,
in the nature of injections and an additional MRI,
would be related to his injury?

A.  I would say that they would be related.  I
mean, I honestly feel that it is reasonable, even
if it’s one or two MRI’s, to - after surgery, to
get those....

Q.  Are you still in a position where you might
suggest that Mr. Holley go through some pain
management in the future?

A.  I don’t - I don’t think that I am.  I mean,
the majority of things that will - pain management
will do are the injections, and, you know, when he
came back, we elected to just do them here - 

Q.  Yes, sir.

A.  - and he just didn’t respond well to them. 
The other reason, I think, that pain management -
at this point, you know, it’s been now over two
years since the accident, and I do think he just
has permanent continued pain.  I’m not convinced
that any more injections or any more treatments
would really be helpful for him.

  
Dr. Thomas testified that it would be reasonable for

the claimant to have a one-time consultation with another

pain management physician.  Upon further questioning from
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the respondent’s attorney, however, Dr. Thomas stated, “I

don’t think they’ll work.  I don’t think any - I think he

has permanent residual pain in his right leg....And I think

that doing facet injections and rhizotomies, although they

might bring some kind of comfort to the patient that they’re

trying, I - it’s been my experience that two years later, if

he’s still having pain, those are not going to help him.”    

A pre-hearing order was filed on January 25, 2012.  The

claimant contended that he remained symptomatic and wished

to return to Dr. Brad Thomas “who recommends pain

management.  Medical treatment (steroid injections, MRI

scan, physical therapy) has been controverted.  The claimant

has returned to work for the respondent-employer.”  

The respondent contended that “all appropriate benefits

have been paid and additional treatment is unreasonable and

unnecessary.  The claim was controverted in April 2010 based

on Dr. Rutherford’s opinion.”  

The parties agreed to litigate the following issue:

“Additional medical treatment, Ark. Code Ann. §11-9-508. 

All other issues are reserved.”  

A hearing was held on March 9, 2012.  The claimant

testified that he was still employed with the respondent,
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performing restricted work duties.  The claimant testified,

“I have pains all the time.  I hurt all the time,

constantly.”        

An administrative law judge filed an opinion on June 7,

2012.  The administrative law judge found that the claimant

proved medical treatment he received until April 2011 was

reasonably necessary.  The administrative law judge found

that additional treatment by a pain management specialist

was reasonably necessary.  

The respondent appeals to the Full Commission.

II.  ADJUDICATION

A.  Medical treatment provided until April 2011

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.
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269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984). 

An administrative law judge found in the present

matter, “3.  Based on Dr. Thomas’ testimony, all medical

treatment incurred until April, 2011, was reasonable and

necessary in relation to the compensable injury.”  The Full

Commission finds that the claimant proved all of the medical

treatment for his low back until April 2011 was reasonably

necessary in connection with the compensable injury.  The

parties stipulated that the claimant sustained a compensable

back injury on May 26, 2008.  An MRI of the claimant’s

lumbar spine showed findings including a herniation at L3-4. 

Dr. Thomas performed a facetectomy and fusion at L3-L4 on

November 18, 2008.  Dr. Thomas reported on December 4, 2008

that the claimant was doing better and had no leg pain.  Dr.

Thomas assigned maximum medical improvement on April 15,

2009.

Nevertheless, Dr. Thomas reported in June 2009 that the

claimant had begun having severe pain in his right thigh. 

No new abnormalities were shown in an MRI ordered by Dr.
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Thomas.  Dr. Thomas treated with claimant with a TENS unit

and medication.  A Functional Capacity Evaluation in August

2009 indicated that the claimant could perform medium-level

work.  Dr. Thomas assigned a 12% anatomical impairment

rating on August 21, 2009, and the parties stipulate that

the respondent accepted the permanent rating.  Dr. Thomas

reported on January 6, 2010 that there were no additional

neurological services he could offer the claimant, and he

recommended a referral for pain management.  The respondent

arranged for the claimant to be seen by Dr. Rutherford.  Dr.

Rutherford provided additional diagnostic testing and

medication for the claimant.  Dr. Rutherford reported on

March 30, 2010 that the claimant was improving and noted,

“there is no role for consideration of epidural steroid

injections referable to his residual complaints from lumbar

spine surgery.  From my perspective there is nothing further

to offer for his residual complaints.  Further follow up

with myself is not required....Further neurological follow

up is not required.”  

The respondent contends that the claimant was not

entitled to additional medical treatment after Dr.

Rutherford’s release on March 30, 2010.  However, Dr. Thomas
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reported on December 3, 2010 that the claimant’s pain was

worsening.  Dr. Thomas recommended additional diagnostic

testing and medication.  Dr. Thomas reported on December 15,

2010 that no significant pathology was shown on diagnostic

testing and additional surgery was not necessary.  Dr.

Thomas began a series of epidural steroid injections which

provided the claimant only short-term relief.  Dr. Thomas

testified that the additional treatment he had provided

beginning in December 2010 was reasonably necessary in

connection with the May 26, 2008 compensable injury.  Based

on the evidence before us, the Full Commission finds that

all of the medical treatment the claimant received for his

back until April 2011 was reasonably necessary in connection

with the compensable injury.

B.  Medical treatment after April 2011

The administrative law judge found, “2.  The claimant

has proven by a preponderance of the evidence of record that

he remains symptomatic and treatment by a pain management

specialist is reasonable and necessary based on Dr. Thomas’

testimony.”  The Full Commission does not affirm this

finding.  Dr. Thomas opined on April 8, 2011 that the

claimant would not need additional back surgery.  Dr. Thomas
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subsequently testified, “I don’t think that there’s much

else we can do, after April of 2011, that - that’s going to

help him....[H]e’s going to have to learn to live with this

and try to avoid things that exacerbate it and make it

worse....I’m not convinced that any more injections or any

more treatments would really be helpful for him.”  Although

Dr. Thomas indicated that he would not be opposed to a pain

management consultation with another physician for

consideration of injections or rhizotomies, Dr. Thomas also

stated, “It’s been my experience that two years later, if

he’s still having pain, those are not going to help him.”  

The Commission has the authority to accept or reject a

medical opinion and the authority to determine its probative

value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002).  In the present matter, the Full

Commission finds that Dr. Thomas’ opinion is entitled to

significant probative value.  Dr. Thomas, the claimant’s

surgeon and primary treating physician since October 8,

2008, testified that the claimant would not benefit from

additional medical treatment.  Dr. Thomas and Dr. Rutherford

have both opined that the claimant will not benefit from

additional surgery, diagnostic testing, injections, or any
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other medical treatment.  We therefore do not affirm the

administrative law judge’s finding that the claimant proved

he was entitled to additional medical treatment after April

2011.  

Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s

finding that all of the medical treatment of record provided

for the claimant’s back until April 2011 was reasonably

necessary in connection with the compensable injury.  The

Full Commission reverses the administrative law judge’s

finding that the claimant was entitled to additional medical

treatment after April 2011.  We find that the claimant did

not prove by a preponderance of the evidence that he was

entitled to additional medical treatment after April 2011. 

For prevailing in part on appeal to the Full Commission, the

claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman



HOLLEY - F808690 21

Commissioner McKinney concurs in part and dissents in part.

CONCURRING DISSENTING OPINION

          I respectfully concur, in part with, and dissent,

in part, from the majority opinion.  Specifically, I concur

with the finding that claimant has failed to prove by a

preponderance of the evidence that additional medical

treatment is reasonably necessary for the treatment of his

compensable back injury.  However, I must dissent from the

finding that the medical treatment the claimant has received

for his compensable injury through April 11, 2011, was

reasonably necessary for the treatment of his injury.   

          The record clearly indicates that the claimant has

received reasonably necessary medical treatment for his

compensable injury to include surgery and follow-up care. 

In addition, the record demonstrates that apart from the

claimant’s herniated disc, which was surgically repaired by

Dr. Thomas in November of 2008, the claimant suffers from

degenerative disc disease in his lumbar spine which is

unrelated to his compensable injury.  With regard to an

expected outcome for patients such as the claimant, Dr.

Thomas testified as follows:
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Q. Okay. Would it be fair to say that
for someone like Mr. Holley, who’s had
this type of surgery that he’s had and
been assigned an impairment rating of 12
percent to the body as a whole, that it
- - it’s not unexpected for him to have
pain complaints and residual symptoms,
you know, indefinitely?

A. It’s completely acceptable, and it’s
an expected outcome, and it is known
that people do have residual symptoms
sometimes forever after a back injury
and/or surgery.

Q. And, if there’s nothing
radiologically to explain or to suggest
a continuing radiculopathy, no evidence
of continuing radiculopathy on EMG/NCV,
there’s no further recommendation for
steroid injections and Dr. Rutherford
has indicated that there is no further
indication for continued nerve-type
medications, then for someone like Mr.
Holley, is it, basically, a, you know,
you’re going to have to live with some
kind of level of pain and manage it
conservatively as needed? Is that what
we’re looking at?

A. Yeah, and - - yeah, and, I mean,
usually, you know, it comes down to a
conversation with them, after we’ve kind
of gone through the whole thing, just
like you said, we’ve looked at the new
MRIs and EMGs and we’ve tried some
injections and they come back and
they’re still hurting, you just have to
have an honest conversation with them
and say, Look, you know, I’m sorry.
You’re not  - - you’re not going to be
like you were before all this happened
to you. You know, whether it was your
work or not, I mean, people fall at home
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and the same thing happens to them, and
- - and some people are - - some people
get all the way better; some people
don’t get any better; and there’s a lot
of people in between; and - - and you’re
probably going to deal with some pain
and/or numbness in this leg or in your
back off and on from now on, and you’re
just going to have to learn how to live
with that, accept it and, you know, do
lifestyle modification, try to avoid the
things that trigger it and make it
worse, and - - that’s what you’re going
to have to do.

          Numerous diagnostic studies conducted after the

claimant’s 2008 surgery have failed to indicate identifiable

evidence of pathology associated with the claimant’s

continuing complaints of debilitating pain.  And, although

Dr. Thomas testified that the claimant’s source of reported

symptoms could be nerve damage, he pointed out that no

objective studies have confirmed this diagnosis.  Further,

both Drs. Thomas and Rutherford opined that further surgery

is not indicated in the claimant’s case, nor is he in need

of further medical treatment from a neurological standpoint,

both having released him from their care.  Moreover,

according to Dr. Thomas, the claimant reached maximum

medical improvement for his 2008 compensable injury no later

than August of 2009, at which time he assigned him with a

permanent physical impairment rating of 12%, which the
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respondent accepted and has paid.  In addition, Dr. Thomas

stated that further treatment such as steroid injections

would not be beneficial in relieving the claimant’s

reported, residual pain, especially in view of the

claimant’s diabetic condition that prevents him from the use

of certain medications.  Finally, although prior to the

claimant’s diagnostic studies performed under the direction

of Dr. Rutherford, Dr. Thomas opined that the claimant might

benefit from treatment with a pain management specialist,

his current opinion is that this treatment would be

ineffective in relieving the claimant’s reported symptoms. 

Thus, Dr. Thomas has recanted from his prior referral of the

claimant to a pain management specialist, viewing it at this

point in the claimant’s recovery as unnecessary for the

treatment of his compensable injury.  Accordingly, for these

reasons set forth above and in the majority opinion, I find

that the claimant has failed to prove by a preponderance of

the evidence that additional medical treatment is reasonable

and necessary in connection with his compensable injury.

          I further find that the claimant has failed to

prove by a preponderance of the evidence that the medical

treatment he received from his family physician and from Dr.
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Thomas after his release from Dr. Rutherford on March 30,

2010, through April of 2011, was reasonably necessary for

the treatment of his compensable injury.  The claimant was

released from Dr. Thomas’s care with regard to his

compensable injury in August of 2009, after receiving

surgery, physical therapy, medications, and having reached

maximum medical improvement.  Thereafter, the claimant

underwent an additional MRI which failed to produce

objective findings of post-surgical pathology.  The claimant

was subsequently treated by Dr. Rutherford from January 28,

2010, through March 30, 2010.  Thereafter, the claimant

presented on his own to his family physician for treatment,

partially in response to his uncontrolled diabetes which was

diagnosed in March of 2010.  Then, in December of 2010, the

claimant presented to Dr. Thomas with complaints of

intermittent leg pain.  Dr. Thomas responded to the

claimant’s complaints with a series of steroid injections

that proved to be ineffective in treating the claimant’s

reported symptoms.  In this regard, Dr. Thomas testified as

follows:

Q. Okay. So with respect to the
injections as of April of 2011, you
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didn’t feel that those were reasonably
necessary anymore at that time?

A. They didn’t help much, and I wouldn’t
offer any more at this point.

          In addition, Dr. Thomas agreed that the

medications prescribed for the management of the claimant’s

neurological symptoms neither helped alleviate those

symptoms nor helped maintain the claimant’s level of

healing.  Therefore, Dr. Thomas agreed that those

medications should have been discontinued.  

          As the respondent now asserts, the additional

medical treatment that the claimant received after his

release by Dr. Rutherford was shown to have been unnecessary

for the treatment of his compensable injury.  It is true

that medical treatment is not a “contingency determination”

in that whether an evaluation or treatment offers clarity of

diagnosis or benefit to the underlying condition is not

dispositive of whether the evaluation or treatment was

reasonably necessary in the first place.  However, it is

equally true that in cases such as the claimant’s where this

treatment was denied and, then, when undertaken by the

claimant, failed to produce any results, the lack of results

is probative to the issue of whether the evaluation or
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treatment was needed in the first place.  See, Winslow v. D

& B Mechanical Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000), where the Court upheld the Commission’s finding that

additional surgery was not reasonably necessary for the

treatment of the claimant’s injury where even the treating

surgeon believed said surgery would not be effective and

where no postsurgical improvement took place.  In affirming

the Commission on this point, the Court, citing an Oregon

case, stated that postsurgical improvement is a proper

consideration in determining whether the surgery was

reasonable and necessary.  Id.; See also, Linn Care Center

v. Cannon, 74 Or. App 707, 704 P.2d 539 (1985).

          It is axiomatic, therefore, that if the medical

treatment that the claimant sought independently after his

release from Dr. Rutherford later proved to be unnecessary

for the treatment of his compensable injury, that treatment

was never reasonably necessary for the treatment of his

injury in the first place.  Accordingly, I find that the

claimant has failed to prove by a preponderance of the

evidence that the medical treatment he received after March

30, 2010, through April of 2011, was reasonably necessary

for the treatment of his compensable injury.
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          Therefore, for all the reasons set forth herein, I

must respectfully concur in part with and dissent in part

from the majority’s opinion.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  I specifically concur

in the finding that the treatment the claimant received

before April 11, 2011 was reasonably necessary medical

treatment.  However, as I would award the claimant

reasonably necessary medical treatment after April 11, 2011,

I must respectfully dissent on this issue.

          The Workers’ Compensation Act requires employers

to provide such medical services as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a) (Repl. 2002). 

Injured employees must prove that medical services are

reasonably necessary by a preponderance of the evidence;
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however, those services may include that necessary to

accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995); See Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  The Court of Appeals has noted that, even if

the healing period has ended, a claimant may be entitled to

ongoing medical treatment if the treatment is geared toward

management of the claimant’s compensable injury.  See

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230; 184

S.W.3d 31, (2004), citing Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). Furthermore,

the Court of Appeals has found that treatment intended to

help a claimant cope with chronic pain attributable to a

compensable injury may be reasonable and necessary.  See

LVL, Inc. v. Ragsdale, 2011 Ark. App. 144.  Additionally, a

claimant does not have to provide objective medical evidence

of his continued need for treatment.  Castleberry v. Elite
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Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000), citing

Chamber Door Indus., Inc. v. Graham, 59 Ark. App. 224, 956

S.W.2d 196 (1997).

          Here, Dr. Brad Thomas and Dr. Reginald Rutherford

agree that the claimant is suffering from chronic pain

relating to his compensable back injury.  Neither doctor is

a pain management specialist.  Their opinions regarding

whether or not pain management will benefit the claimant are

not probative.  The claimant needs at least one visit with a

pain management specialist to determine what can be done to

help him cope with his chronic pain.  By case law, this is

the very definition of reasonably necessary medical

treatment.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


