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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed January 3, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. Based on the information submitted, I
find that the claimant has failed to
meet the requirements of A.C.A. §11-9-
713.  Additionally, she has failed to
prove that there has been a change in
physical condition which would entitle
her to further benefits. 
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2. Additionally, I find that the doctrine of res
judicata applies to the issues presented in this
case. They have been previously adjudicated and
settled in the opinion of May 19, 2010 and cannot
be re-litigated. The claimant had a full and fair
opportunity to litigate the issues and nothing in
the record submitted supports the need to re-
litigate these issues at this time.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant’s

claim for permanent and total disability benefits is not res

judicata.  I find that there has been a material change in

circumstances in the claimant’s overall condition, entitling her

to permanent and total disability benefits.

At the time of the hearing, the claimant was 50 years

old.  Since the previous hearing, the claimant has moved to Texas

to live with her daughter.  She requires help in the morning to

get out of bed, as well as taking her medications.  Her daughter

helps her with showering and getting dressed.  Before, the

claimant was able to, at least, get dressed.  I find this to be a

material change in circumstances; therefore, res judicata does

not apply.

Permanent total disability is defined as inability,

because of compensable injury or occupational disease, to earn

any meaningful wages in the same or other employment.  Ark. Code

Ann. §11-519 (e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wage in the

same or other employment.  Ark. Code Ann. §11-519 (e)(2).  The

same factors considered when analyzing wage-loss disability

claims are usually considered when analyzing permanent and total

disability claims.  See Ark. Code Ann. §11-9-519 (c);  Rutherford
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v. Mid Delta Community Services, Inc. 102 Ark. App. 317, 285

S.W.3d 248 (2008).  Such factors include the worker's age,

education, work experience, medical evidence and any other

matters which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work history and

education. Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990), 54 Ark. App. 130, 923 S.W.2d 886 (1996).

     Here, the claimant is not able to work.  She currently

has pain in the neck, upper back, left and right arms and

shoulders.  She has a lot of numbness in her fingers and right

hand.  She has pain in her right hip in the femur bone area.  She

has constant spasms in her neck.  She currently takes Oxycodone

20 milligrams twice a day; 75 milligrams of Lyrica three times a

day; Amitriptylene 50 milligrams at night.  She also takes muscle

relaxers.

The claimant does not drive.  She has to rest quite a

bit through the day.  She lays down two or three times a day for

about an hour to an hour-and-a-half.  She doesn’t leave the house

or go anywhere.

Ms. Lacy Laverne, the claimant’s daughter, testified on

behalf of the claimant.  She testified that she is a medical
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assistant.  She has seen her every day for the last six months. 

She gives her her medicine and breakfast every day.  She brings

her lunch.  She has to help her bathe.  Ms. Laverne testified

that the claimant spends the day lying in bed five out of seven

days.  Ms. Laverne testified that the claimant has pain in her

neck, down to her hip.

     The claimant is 50 years old.  She has a GED education.

The majority of her work experience is as a CNA, a job to which

she cannot return.  Based on the claimant’s age, education and

work experience, as well as her physical condition, which is very

poor, I find that the claimant is entitled to permanent and total

disability benefits.

     For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


