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TIMMY HENSLEY, EMPLOYEE  CLAIMANT
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OPINION FILED OCTOBER 17, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at
Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE WILLIAM G. BULLOCK, SR.,
Attorney at Law, Texarkana, Texas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed June 28, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The claimant is entitled to benefits for
a 30% decrease in his wage earning
capacity attributable to his compensable
bilateral shoulder injuries.  Of that
30% decrease, 15% is apportioned to the
claimant’s 2006 right shoulder injury
and 15% is apportioned to the claimant’s
2007 left shoulder injury for purposes
of determining the appropriate
compensation rate.
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2. A lump sum settlement is an extraordinary remedy
to be used sparingly.

3. The claimant has failed to establish by a
preponderance of the evidence in the record that
extraordinary circumstance exist such that it is
in his best interest to discharge the remaining
liability of Cooper Tire & Rubber Company for wage
loss disability benefits by the payment of a lump
sum equal to the present value of all future
payments of compensation computed at ten percent
(10%) discount compounded annually.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I would award a lump sum

payment. 

Ark. Code Ann. §11-9-804 provides:

(A)(1) Whenever the Workers’ Compensation
Commission determines that it is for the best
interest of the parties entitled to
compensation, and after due notice to all
parties in interest of a hearing, the
liability of the employer for compensation
may be discharged by the payment of a lump
sum equal to the present value of all future
payments of compensation computed at the
percent (10%) discount, compounded annually.

(2) Lump-sum settlement shall not be allowed
if the employer presents evidence which
provides by a preponderance of the evidence
that ordering the compensation discharged in
such a manner would result in a substantially
adverse effect on the continuing economic
viability of the employer.

I find that the claimant did provide evidence of

“extraordinary circumstances” such that it would be in his best

interest to receive the requested monies in a lump sum and that

respondents provided no evidence that its business would be

adversely affected in any way by paying the benefits in lump sum.

The claimant and his wife testified with respect to the

“extraordinary circumstances” associated with his lump sum

request.  As a result of claimant’s recent marriage and move of
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his children into his new wife’s home with her children, the

family simply doesn’t have enough room for everyone.  The couple

wants to build an additional bedroom onto the house so that all

can be appropriately accommodated.

Setting aside the testimony with respect to the

potential need for home modifications, this gentleman is, more or

less, without transportation.  His truck has 300,000 miles on it

and is broken down.  Due to his injuries, the claimant is unable

to obtain financing for the purpose of buying another vehicle. 

Therefore, he needs the lump sum payment of wage-loss benefits in

order that he might purchase reliable transportation.  I find

that this circumstance alone is “extraordinary” reason enough for

granting the claimant’s request for a lump sum payment of

benefits.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


