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Decision of Administrative Law Judge:  Affirmed and
adopted as modified.

OPINION AND ORDER

The claimant appeals and the respondents cross-

appeal an administrative law judge’s opinion filed April

30, 2012.  The administrative law judge made the 

following findings of fact and conclusions of law:

1.  The claimant has proven that he suffered a
loss in wage earning capacity as a result of
the compensable injury that occurred on
October 18, 2006.  The amount
of wage loss for earning capacity is in an
amount equal to an 11% impairment and is in
addition to the 11% assigned for the
anatomical impairment rating to the
body as a whole.  The wage loss factors, in
this case, do not rise to the level that would
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render the claimant permanently and totally
disabled at this time.

2.  The claimant’s attorney is entitled to a
fee based on wage loss equal to an 11%
impairment.
  

After reviewing the entire record de novo, we find

that a preponderance of the evidence supports the

administrative law judge’s decision and that the

decision correctly applies the law and should be

affirmed, except for the administrative law judge’s

award of 11% wage-loss disability.  We find that the

administrative law judge’s analysis is more consistent

with a wage-loss award of 22%.  We otherwise find that

the administrative law judge’s findings of fact are

correct and are, therefore, adopted by the Full

Commission.

Therefore, we affirm and adopt the administrative

law judge’s April 30, 2012 decision as modified,

including all of the administrative law judge’s findings

and conclusions, as the decision of the Full Commission

on appeal.  The claimant proved that he sustained wage-

loss disability in the amount of 22%.  The claimant’s

attorney is entitled to fees for legal services in

accordance with Ark. Code Ann. §11-9-715(Repl. 2002). 

For prevailing in part on appeal to the Full Commission,
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the claimant’s attorney is entitled to an additional fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion affirming and adopting as modified the

Administrative opinion.  In my opinion, the

Administrative Law Judge and now the majority have used

the wrong legal standard in determining whether the

claimant has sustained any wage loss disability. The

wage loss factor has long been determined to be the

extent to which a compensable injury has affected the

claimant's ability to earn a livelihood. A.C.A. § 11-9-

522. It is not and has never been whether the pool of

available jobs has been reduced.  

          The Commission is charged with the duty of

determining disability.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996). 

In determining wage loss disability, the Commission may
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take into consideration the workers' age, education,

work experience, medical evidence and any other matters

which may reasonably be expected to affect the workers'

future earning power.  Such other matters are

motivation, post-injury income, credibility, demeanor,

and a multitude of other factors.  Glass v. Edens, 233

Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v.

Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984).  Curry

v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130

(1990).  A claimant's lack of interest in pursuing

employment with his employer and negative attitude in

looking for work are impediments to our full assessment

of wage loss. There is not, and has never been, a

mathematical formula for assessing wage loss disability.

Eckhardt v. Willis Shaw Express, Full Commission Opinion

Filed November 12, 1998 (E603970 & E414831). A

determination of wage loss disability is not a

mathematical formula to be determined by calculation,

but an evaluation of several factors, including medical

evidence, age, work experience, pre-injury and

post-injury wages, education, interest in rehabilitation

and attitude. Curry v. JM & T Pulpwood, Full Commission

Opinion Filed February 21, 1995 (E201535); Chism v.

Jones, 9 Ark. App. 268, 658 S.W.2d 417 (1983); Nicholas
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v. Hempstead Co. Memorial Hospital, 9 Ark. App. 261, 658

S.W.2d 408; City of Fayetteville v. Guess, 10 Ark. App.

313, 663 S.W.2d 946 (1984).  If a mathematical formula

were allowed, it would be in every claimant's best

interest to neglect to return to work until after a

hearing on wage loss disability so that he can compare

his average weekly wage at the time of his injury to his

complete lack of income.  Such a formula would defeat

the stated purpose of Act 796 of returning employees to

work.  Moreover, the amount of wages in and of itself is

not a determining factor. Blann v. Harvill-Byrd Electric

Co., 249 Ark. 456, 459 S.W.2d 567 (1970); Terrell v.

Austin Bridge Co., 10 Ark. App. 1, 660 S.W.2d 941

(1983).

          Moreover, and more importantly in this claim,

the issue is not whether the pool of available jobs for

an injured employee has been reduced.  In the present

economy, the pool of available jobs is significantly

reduced for all job seekers, able or disabled.  We are

tasked with examining each individual claimant

independently and must look to that claimant’s physical

impairment, age, education, work experience,

transferable skills, motivation, as well as, all other

matters affecting a claimant’s capacity to earn the same
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wages he or she was earning at the time of injury.  It

is a claimant’s earning capacity that is relevant in

determining wage loss disability, not the size of the

pool of available jobs.  For instance a law professor

with a 10% anatomical impairment for a low back injury,

may be restricted from heavy duty employment, thus

dramatically reducing the pool of available employment,

yet his wage earning capacity has not been affected as

his work as a law professor only requires sedentary

employment.  Likewise, in the present claim, this 59

year old claimant has significant post secondary

education with a Bachelors Degree in Secondary

Education, and a Masters Degree in Administration.  The

claimant possesses numerous transferrable skills as he

is well educated, and has worked in various capacities

in the education arena.  The claimant has been a class

room teacher, an assistant principal, the Director of

the Alternative Learning Environment in Gravette, and an

academics coach.  Claimant even has experience as a loan

originator.  

          With regard to the claimant’s physical

condition, the claimant testified that he is in pain and

that he cannot work a full day due to this pain. 

However, the record reveals that he  was released to
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return to work in a light duty capacity.  The claimant

has been offered surgery by Dr. Blankenship to address

this pain.  Pursuant to Dr. Blankenship’s office notes,

the claimant has elected to postpone surgery at this

time in order to “close out his workers’ compensation

claim.”  The claimant advised Dr. Blankenship that he

will pursue additional surgery on his wife’s insurance

once the workers’ compensation claim is closed.  

          The record reflects that the claimant was

returned to work as an academics coach and would have

continued in this capacity had the funding not run out. 

The claimant testified that he inquired into possible

employment with only two school districts but that he

could not find any work that would allow him to work

part-time.  However, the claimant admitted that he was

seeking work at a time when most schools do not have

openings available.  

          After consideration of the claimant’s age,

education, work experience, medical condition, post

injury income, motivation, as well as the many other

factors we may consider in a wage loss claim, I find

that the claimant has failed to prove by a preponderance

of the evidence that he sustained a 22% wage loss

disability.  Claimant’s Functional Capacity Evaluation
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found that the claimant could perform work in a Light

Duty capacity.  Neither this objective evaluation nor

Dr. Blankenship found or opined that the claimant was

restricted to working only half days.  The claimant

testified that he could not tolerate a full day of work

due to his pain.  However, there is no evidence in the

record that the claimant is currently taking any

prescription medication for this pain.  The last mention

of any pain medication in the record is in Dr.

Blankenship’s August 18, 2011, office report.  Once the

claimant was released to return to work, the record and

claimant’s testimony are silent with regard to the need

for any prescription medication.  

          Despite the claimant’s testimony to the

contrary, I find that work as an teacher or

administrator falls within the claimant’s restrictions.

While I acknowledge that the claimant presently suffers

from pain and that he contends that this pain prevents

him from working full time, I am not persuaded by this

evidence that the claimant has experienced any wage loss

as a result of this pain.  The claimant has been offered

surgery by Dr. Blankenship to address his pain

complaints.  Yet he is more interested in “closing out

his workers’ compensation claim” which requires a
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determination of his wage loss disability, than he is in

addressing his pain.  Although the claimant testified at

the hearing that he was reluctant to undergo a second

surgery, Dr. Blankenship’s record reflect that the

claimant merely wanted to put off the surgery for

financial reasons (closing his claim) and that he

intended to have the surgery at a latter date. In light

of this evidence coupled with the claimant’s sparse

search for any work, I am not persuaded that the

claimant is actually motivated to return to work. 

          Rather than look to what the claimant is

capable of doing, the Administrative Law Judge, and now

the majority, have impermissibly focused only on what

the claimant cannot do.  In this regard, they have

mischaracterized the limitations placed upon the

claimant by the Functional Capacity Evaluation and Dr.

Blankenship.  Admittedly the claimant is under

restrictions.  Nevertheless, these restrictions fall

within the claimant’s ability to work as a teacher or an

administrator.  Accordingly, I find that the claimant

has failed to prove by a preponderance of the evidence

that his wage earning capacity has not been adversely

affected by his compensable injury. 



Harmon - F612023 10

          Therefore, for those reasons set forth herein,

I respectfully dissent. 

                                
                         KAREN H. MCKINNEY, COMMISSIONER

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur and dissent from

the majority opinion which erroneously limits the

claimant to 22% wage-loss disability.  Based upon a de

novo review of the record in its entirety, I find that

the preponderance of the evidence of record clearly

shows that the claimant has sustained wage-loss

disability greater than 22%; therefore, while I

specifically concur in the majority’s finding that the

claimant is entitled to 22% wage-loss disability, I must

respectfully dissent from the majority’s limited award. 

I would award the claimant wage-loss disability in the

amount of 60%.

         Pursuant to Ark. Code Ann. §11-9-522(b)(1), the

Commission has the authority to increase a claimant’s

disability rating when a claimant has been assigned an
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anatomical impairment rating to the body as a whole. 

See Lee V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201

S.W.3d 449 (2005).  The wage-loss factor is the extent

to which a compensable injury has affected the

claimant's ability to earn a livelihood.  Id.  In

determining wage-loss disability, the Commission may

take into consideration such factors as the claimant’s

age, education, work experience, and other matters

reasonably expected to affect his or her future earning

capacity.  Ark. Code Ann. §11-9-522 (b) (1).  Such other

matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984); Curry v. Franklin Electric, 32 Ark.

App. 168, 798 S.W.2d 130 (1990).

          I can find no basis, either in the evidence of

record, or in the Administrative Law Judge’s opinion,

for a wage-loss disability award limited to 22%. 

Therefore, I must find that the majority has based the

award on conjecture and speculation, rather than on the

evidence of record.  Conjecture and speculation, even if

plausible, cannot take the place of proof.  Ark. Dept.

of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692
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(1991).  Dena Construction Co. v. Herndon, 264 Ark. 791,

575 S.W.2d 155 (1979).  Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).  The

majority, while acknowledging the claimant’s wage-loss

disability with an award of 22%, with which I

specifically concur, has, by limiting the wage-loss

disability award to 22%, ignored most of the evidence of

record regarding the claimant’s wage-earning capacity.

          While the Commission has the authority to

resolve conflicting evidence, including medical

testimony, Foxx v. American Transp., 54 Ark. App. 115,

924 S.W.2d 814 (1996), the Commission may not

arbitrarily disregard medical evidence or the testimony

of any witness.  Coleman v. Pro-Transportation, 97 Ark.

App. 338, 249 S.W.3d 149, (2007).  Here, the evidence of

record shows that the fifty-nine year old claimant

performed school teacher work for twenty-five years. 

Although the claimant has a masters degree, said degree

does not allow him to pursue employment other than that

within a school system.  As stated by the Administrative

Law Judge:

While it may seem that teaching
would be light work classification
the claimant could perform, it is
clear from his testimony that he is
unable to sustain the hours and
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daily work required for teaching.
Additionally, his testimony confirms
that he cannot ambulate adequately
to teach school, neither can he sit
nor stand for more than an hour.
These restrictions would limit the
claimant’s ability to perform in the
classroom, attend meetings and
attend to hall or yard duty.
Additionally, his inability to
stoop, kneel and engage in prolonged
walking or climb stairs would seem
to make it impossible for the
claimant to function in most school
settings.

          The evidence of record shows that the claimant

suffers from pain and physical limitations due to his

compensable injury. In accordance with these

limitations, the claimant attempted to return to work,

but, due to his physical condition, was only able to

work half-days and short weeks.  Despite his significant

physical limitations, the evidence of record shows that

the claimant is motivated to return to work.  The

claimant has pursued positions with other school

districts.  I find, based on the evidence of record, the

claimant is entitled to a significant amount of wage-

loss disability.

          In determining the amount of wage-loss

disability to be awarded, I would note that the evidence

of record clearly shows that, due to his compensable
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injury, the claimant’s income dropped from approximately

$60,000 a year pre-injury to approximately $6,000 post-

injury, a wage-loss differential of 90%, clearly in

excess of the 22% awarded by the majority.  Due to his

physical limitations and his past work experience, it is

unlikely the claimant will be able to return to the

workforce in any job making $60,000 a year.  In fact,

the evidence of record shows that the claimant was only

able to return to work making approximately $2,000 a

month or $24,000 a year.  As such, I find that there is

no reasonable relationship between the wage-loss award

of 22% and the claimant’s actual wage-loss disability. 

The wage-loss award of 22% is arbitrary.  I find, based

on the evidence of record, that the claimant is entitled

to wage-loss disability in the amount of 60%.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part.

    _______________________________
                        PHILIP A. HOOD, Commissioner


