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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G003286   

JEFFREY GREENE,
EMPLOYEE                               CLAIMANT

COCKRAM CONCRETE COMPANY,
EMPLOYER                               RESPONDENT

EMPLOYERS MUTUAL CASUALTY COMPANY,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED MARCH 14, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 17, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. On January 21, 2010, the relationship of
employee-employer-carrier existed between the
parties.

3. The appropriate weekly compensation benefits
are $307.00 for temporary total disability and
$230.00 for permanent partial disability.



Greene - G003286 2

4. On January 21, 2010, the claimant sustained
compensable injuries to his right shoulder and
left upper extremity.

5. There is no dispute over medical services
incurred through December 20, 2010.

6. There is no dispute over temporary total
disability benefits accruing through December
20, 2010.

7. The respondents accepted this claim as
compensable and paid medical expenses and
temporary total disability benefits through
December 20, 2010.

8. The claimant reached maximum medical
improvement and was assigned a four (4%)
percent impairment rating by Dr. Heim on
October 1, 2010.

9. The claimant has failed to prove that he is
entitled to additional medical benefits at
this time.

10. The claimant has failed to prove that he is
entitled to additional temporary total
disability benefits.

11. The claimant has prove that he is entitled to
a four percent (4%) impairment rating to the
body as a whole regarding the claimant’s
right shoulder injury.

12. Claimant is entitled to a twenty-five percent
(25%) statutory attorney’s fee on the
indemnity benefits awarded herein, one-half to
be paid by the respondents and one-half to be
withheld from the claimant’s award of
benefits.

13. All other issues are reserved, including
permanency.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 17, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I would
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award the claimant a 6% permanent impairment rating

according to the AMA Guides to the Evaluation of

Permanent Impairment (4th Ed. 1993).  The 4% awarded by

the Administrative Law Judge, affirmed and adopted by

the majority, is simply not supported by the Guides.

Additionally, I find the claimant has proved entitlement

to additional reasonably necessary medical treatment and

temporary total disability benefits.

Permanent Impairment Rating

          The claimant underwent surgery on his right

shoulder on April 19, 2010.  Review of the operative

report indicates that the procedure performed was

acromioplasty, resection of the AC Joint, repair of the

rotator cuff.

          Table 27 at Page 61 of the Guides indicates

that, if the resection involves only the distal

clavicle, the rating is 10% to the upper extremity, and

if it involved the total shoulder, it is 24%. 

Therefore, the appropriate rating in this instance is

somewhere between 10% to the upper extremity and 24% to

the upper extremity.

          Table 3 at Page 20 of the Guides, indicates

that a 10% to the upper extremity converts to 6% to the

whole person.  There is simply no basis in the Guides
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for the Administrative Law Judge, affirmed and adopted

by the majority, to have arrived at a 4% to the body as

a whole.  I would award a 6% rating to the body as a

whole.

Additional Reasonably Necessary Medical Treatment

          The Workers’ Compensation Act requires

employers to provide such medical services as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a)

(Repl. 2002).  Injured employees must prove that medical

services are reasonably necessary by a preponderance of

the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the

compensable injury.  Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The

Court of Appeals has noted that, even if the healing

period has ended, a claimant may be entitled to ongoing

medical treatment if the treatment is geared toward
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management of the claimant’s compensable injury.  See

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230; 184

S.W.3d 31, (2004), citing Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

Furthermore, the Court of Appeals has found that

treatment intended to help a claimant cope with chronic

pain attributable to a compensable injury may be

reasonable and necessary.  See LVL, Inc. v. Ragsdale,

2011 Ark. App. 144.  Additionally, a claimant does not

have to provide objective medical evidence of his

continued need for treatment.  Castleberry v. Elite Lamp

Co., 69 Ark. App. 359, 13 S.W. 3d 211 (2000), citing

Chamber Door Indus., Inc. v. Graham, 59 Ark. App. 224,

956 S.W.2d 196 (1997).

          Here, the claimant testified that, on January

21, 2010, he was on a scaffold; the scaffold fell

backwards, and he ended up hanging on by his left arm. 

He testified that the whole weight of his body was

hanging on that left arm, and he weighed 200 pounds at

the time.  The claimant is left hand dominant.

          The parties stipulated that the claimant

sustained injury to his right shoulder and his left

upper extremity.
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          A February 19, 2010 MRI of the claimant’s left

elbow revealed a tear of the distal biceps tendon.  An

April 6, 2010 report from Dr. Stephen Heim, an

orthopaedic surgeon, diagnoses left bicep tear.  Dr.

Heim placed the claimant’s left arm in a sling for three

weeks, and indicated that a repeat MRI might be

appropriate.  In spite of continued treatment, including

physical therapy, the claimant continued to be

symptomatic regarding his left upper extremity and, as a

result, a second MRI was done on June 30, 2010.  That

MRI was read by the radiologist as showing probable

partial tear of the distal bicep tendon.

          It is important to consider the fact that, on

June 30, 2010, the MRI was still abnormal regarding the

bicep tendon, although the injury had occurred on

January 21, 2010, and Dr. Heim opined on April 6, 2010,

that a partial bicep tendon tear should have healed in

three months. 

          In Dr. Wesley Cox’s report, he indicates that

the June 2010 MRI actually shows a full thickness bicep

tendon tear with about two centimeters of retraction. 

The full thickness tear with retraction would explain

why the claimant had not healed in three months, as Dr.
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Heim indicated would be a normal healing period for a

partial tear.

          After Dr. Cox evaluated the claimant, he

recommended surgery regarding the left distal bicep

tendon; however, instead of the respondents authorizing

that surgery, they required the claimant to see Dr.

Michael Moore.

          Dr. Moore’s February 15, 2011 report

acknowledges that the repeat MRI scan in June revealed a

full thickness tear with two centimeter retraction;

however, he then proceeds to opine that the surgery

recommended by Dr. Cox is not likely to help the

claimant.  Such an opinion can be nothing more than

gross speculation, when the medical records

unequivocally indicate that a full thickness tear of the

claimant’s biceps tendon has been documented.  In fact,

in defending his position that the surgery is not likely

to improve the claimant’s condition, Dr. Moore claims

that the February 15, 2010 MRI that was done on the

claimant’s left elbow was specifically focused on the

bicep tendon views; however, review of the radiology

report regarding the February 16, 2011 MRI does not

indicate that it was specifically focused on views of

the bicep tendon.  In fact, the report doesn’t even
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mention the bicep tendon.  As such, I must find that Dr.

Moore is mistaken, thereby making Dr. Cox’s opinion more

credible.  Therefore, I find that the claimant is

entitled to the surgery recommended by Dr. Cox.

Temporary Total Disability

          A claimant “who has suffered a scheduled

injury is entitled to benefits for temporary total

disability during his healing period or until he returns

to work.”  Ark. Code Ann. § 11-9-521(a)(Repl. 2002);

Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982). 

          Here, the surgery recommended by Dr. Cox will

improve the claimant’s condition.  Therefore, the

claimant remains in his healing period.  The respondent

has paid temporary total disability benefits through

December 20, 2010.  I find, based on Dr. Cox’s

recommendation of surgery and the relevant case law,

that the claimant is entitled to temporary total

disability benefits from December 20, 2010 until a date

yet to be determined.
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          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


