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OPINION AND ORDER

The claimant appeals the decision of an

Administrative Law Judge finding that the claimant failed to

prove by a preponderance of the evidence that she sustained

a compensable, gradual-onset injury to her right wrist

between March and April of 2011.  A carefully conducted de

novo review of this claim in its entirety reveals that the

claimant has failed to prove that she sustained a gradual-

onset injury to her right wrist between March and April of

2011.  Therefore, we find that the decision of the

Administrative Law Judge should be affirmed as modified.



Glover - G106846 2

Among the stipulations accepted by the Commission

in a Pre-Hearing Order dated October 19, 2011, it was agreed

that the compensability of the claimant’s alleged injury was

in dispute.  More specifically, the claimant’s contentions

in that Pre-Hearing Order state, in part, as follows:

The claimant contends that she
sustained a physical injury to
her right shoulder/arm/wrist
as a result of her employment
related activities in March
and April of 2011, that she is
entitled to medical services
for this injury, and that this
injury has rendered her
totally temporarily disabled
from April 3, 2011 through a
date yet to be determined. She
also requests fees for her
attorney.

As a preliminary issue, while we agree that the

claimant has failed to prove that she sustained a gradual-

onset, right wrist injury, we are constrained by the issues

clearly presented to add that she has likewise failed to

prove by a preponderance of the evidence that she sustained

an injury to her right shoulder and arm.

The claimant testified that she began her

employment with the respondent employer in March of 2011. 

The record indicates that her first day of employment
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commenced on March 27, 2011.  The record further confirms

the claimant’s testimony that she was a part-time employee,

with her schedule ranging from as few as .97 hours to as

many as 9.17 hours per day, the latter having been during

her initial first weeks of training. 

The claimant testified that beginning the first of

April, 2011, she worked primarily on the front line, where

her duties included taking food orders and cleaning the

restaurant lobby.  The claimant further testified that after

a few weeks of employment, she was moved to the fry station

where she prepared several different menu items.  The

claimant’s testimony with regard to her duties at the fry

station reflects the following:

Q. Can you tell the judge what
is involved with a fry
station?

A. Okay. When the orders come
up, you have to get a large
bag of fries. Say if it’s the
curly fries, you open them up,
you pour them in the basket.
Depending on how busy, you
might have to put two - - drop
two baskets of fries, push the
button. Within a few minutes,
it goes off. You lift up the
basket and you have to bang  
-- you have to bang the grease
out. You have to hit it really
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hard. And then - -
 

Q. What are you hitting it
against?

A. You are hitting it on a
metal piece that divides this
fry station from that fry
station. Each basket goes - -

 
Q. You are hitting it on the
deep fryer itself?

A. Right. You are banging it
on the deep fryer and then you
are flipping it over to which
ever section it goes into
according to what it is.

Q. Dumping out whatever is in
there?

A. Right.

Q. Is that all you do in that
position?

A. No, sir. Then you have to
stock the freezer. You have
two separate freezers. You
have to stock those.
Sometimes, depending on
whoever took over before you,
if they didn’t stock it all
properly, you have to run back
there and do that, or stop in
the middle, make sure you have
enough product.

The claimant testified that whereas she was hired

to work from 5:00 p.m. to close to “run the lobby,” her
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hours changed when she started working at the fry station. 

Her hours then changed to “mainly during the days” between

the hours of 11:00 to 2:00 or 5:00 in the afternoons.  The

claimant agreed that her new hours were the restaurant’s

“busy time.”  The claimant estimated that during the “lunch

rush,” she would fill, fry, empty, and bang the grease out

of the baskets “at least 50 times most definitely.”  The

claimant testified that she first began to notice problems

with her right upper extremity within “at least an hour or

so or less of me flipping the baskets.”  The claimant stated

that she informed her employer that this activity was

“aggravating” her arthritis.  The claimant testified that

she eventually lost mobility in her right hand and wrist

from this activity, which ultimately led to shoulder pain as

a result of overcompensating.  The claimant stated that she

sought treatment on her own with Dr. George Tompkins, D.O. 

The claimant admitted and the record confirms that

she suffered from the affects of degenerative psoriatic

arthritis for several years prior to her employment with the

respondent employer.  According to the claimant, who was 35

years old at the time of the hearing, she first developed

problems from this condition in 1998, when her symptoms
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manifested in problems with her left, ring finger.  

The record includes medical documents from the

claimant’s treatment at the Seubold Chiropractic Clinic from

December 31, 2001, through January 21, 2002, then again from

May 20, 2007, through July 5, 2007, from April 20, 2011,

through May 10, 2011, and finally from August 5, through

September 21, 2011.  In her initial assessment dated

December 31, 2001, the claimant reported pain and soreness

primarily in her left arm and shoulder, which she attributed

to work activities.  A subsequent Patient Health

Questionnaire dated May 2, 2007, reflects that the claimant

described constant and worsening sharp, dull aching,

shooting, burning, and tingling pain and numbness in her

wrists, shoulders, and ankles.  The last two documents of

record from the Seubold Clinic indicate that the claimant’s

treatment focused on addressing her shoulder, wrist, ankle,

and back complaints, as well as her headaches.     

With regard to other medical treatment the

claimant received specific to her psoriatic arthritis, the

claimant ultimately came under the care of  Fort Smith

rheumatologist, Dr. Russell Branum, when she moved into that

area.  Medical reports from Dr. Branum reflect that he first
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treated the claimant on February 4, 2008.  In the History

portion of his report of that initial visit, Dr. Branum

stated:

Angela is a pleasant 31-year-
old white female with a
history of psoriatic arthritis
beginning back in 1998. Angela
has been diagnosed with
psoriatic arthritis by a
rheumatologist in the San
Antonio area. She has been
treated with Enbrel without
improvement, and later has had
treatment with Humira with
some benefit. She has
previously been on
Methotrexate. It was not felt
to be helpful at that time.
However, she was in an abusive
relationship and wonders if
stress and recurrent beatings
may have masked any
improvement that she may have
experienced. Patient has also
been diagnosed with
fibromyalgia syndrome. She is
on pain medications per Dr.
Tompkins as well as Lyrica and
Cymbalta.

Of significance with regard to stated radiographic

findings in Dr. Branum’s February 2, 2008, report is

“narrowing of the wrists and possible sclerosis at the

ankles.”  Confirming that the claimant’s clinical findings

were consistent with psoriatic arthritis, Dr. Branum
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continued the claimant on a course of conservative treatment

to include another trial of Methotrexate tablets.

In his March 5, 2008, clinic note, Dr. Branum

stated that the claimant was Vitamin D and B12 deficient,

for which he prescribed her supplements.  Dr. Branum further

noted that both of these deficiencies can cause “fatigue,

muscle aches, etc ...”.

On April 8, 2008, Dr. Branum noted that the

claimant reported “persisting symptoms” associated with her

psoriatic arthritis, including left foot pain.  He further

noted “left fourth digit dysfunction and destructive

arthritis.”  Accordingly, Dr. Branum increased the

claimant’s dosage of Methotrexate.

The claimant continued under the care of Dr.

Branum, who in his report of July 10, 2008, stated that she

planned “left fourth digit PIP revision and likely PIP

replacement with Dr. Kelly.”   Dr. Branum further noted that

he advised the claimant that he would “like to avoid getting

in the middle of her pain management with Dr. Tompkins who

has been covering this area of care for her.”  At that

point, Dr. Branum was considering injections in order to

help manage the claimant’s ankle pain.
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As of October 8, 2008, Dr. Branum added “elbow

pain” to the claimant’s growing list of complaints. 

Further, he noted “[i]ncreased pain, joint swelling,

stiffness, especially back pain despite Methotrexate/Humira

combination.”

The record reflects that the claimant underwent

joint replacement surgery in the fourth digit of her left

hand on August 20, 2010, performed by Dr. James Kelly, III.  

The claimant testified that the last time she

sought treatment with Dr. Branum was in 2008.  She further

testified that although she had right wrist problems during

the time that she was under his care, the treatment she

received from Dr. Branum was effective in stabilizing her

condition.  The claimant denied having problems with her

hands or wrists after she was released from Dr. Branum’s

care in October of 2008.  The clamant  admitted, however,

that she has had ongoing “limitations” in the use of both

her hands and wrists since her releases from Dr. Branum “due

to how far the disease had got to go and the damage that was

done.”  According to the claimant, those “limitations”

include the inability to lift heavy objects, the inability

to flex her right wrist backwards, and a tendency for her to
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experience right wrist pain from “just little things.” 

On July 5, 2011, the claimant underwent an EMG

study at Northwest Arkansas EMG Clinic, as ordered by Dr.

George Tompkins and conducted by Dr. Miles M. Johnson.  The

claimant’s reported history stated that this study was

prompted by the claimant’s complaints of “several months

history of increasing pain, numbness, and tingling involving

the entire right upper extremity,” primarily in the wrist

and hand.  The results of this study were negative for

radiculopathy, plexopathy, generalized peripheral

neuropathy, or peripheral nerve entrapment syndrome or

injury in the claimant’s bilateral upper extremities and

corresponding cervical paraspinal musculature.  This being a

normal electrodiagnostic study, carpal tunnel syndrome was

ruled out.  Subsequently, a right shoulder MRI ordered by

Dr. Tompkins and conducted on August 10, 2011, revealed mild

acromioclavicular arthropathy (arthritis) with no evidence

of rotator cuff tear.

The claimant testified that she disclosed her pre-

existing arthritic condition and resultant limitations to

the respondent employer upon hire.  According to the

claimant’s employment records, her last day of employment
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with the respondent employer was June 15, 2011.  The

claimant testified that she neither quit nor was she

discharged by the respondent employer.  The claimant

confirmed that she has been receiving social security

disability benefits since 2005. 

On cross-examination, the claimant agreed that she

testified in deposition on October 11, 2011, that only her

right wrist had been affected by her employment with the

respondent employer.  In this regard, her deposition

testimony was recited as follows:

Q. Well, then, when I asked
you why - - what was caused by
Arby’s, you said - - well, let
me see. I asked you about your
wrist. This starts on Page 59.
From what you’re saying,
working the fry job, your
wrist was bothering you, is
that what I’m understanding.
Your answer was yes. Any other
problems, any other pain were
you having because of working
at Arby’s. Answer, no.
Question, besides your wrist.
Answer, besides my wrist, no,
that was it. So you are
telling me between October and
now, you have changed your
mind?

A. No, I didn’t change my
mind. I was having injections
in my shoulder even during
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that time, so, yes, my
shoulder was hurting. 

Although the claimant alleged that her wrist

problems began sometime after her birthday on April 15,

2011, she later agreed that she told Dr. Tompkins on May 2,

2011, that her wrist had started bothering her one month

prior.  In further testimony, the claimant admitted that she

had experienced ongoing problems with her right wrist and

upper extremity for which she sought medical treatment well

before her alleged injury with the respondent employer.  She

further agreed that she reported to her chiropractor in 2007

that she was unable to bend her right wrist and that she had

muscle pain, joint swelling, morning stiffness, and joint

warmth in her right wrist.  She agreed that she also

reported problems at that time with her right shoulder. 

Finally, the claimant agreed that in 2007 she received

injections in “all the major joints” due to what she

described as bone “rotting.”     

While the medical records do not indicate that the

claimant reported wrist problems to her chiropractor when

she saw him contemporaneously with her alleged onset of

work-related wrist problems in April of 2011, the claimant
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insisted that she received treatment from Dr. Seubold for

her right wrist during that time.

The claimant admitted that during her first weeks

of employment with the respondent employer, when she was

given the most hours, she worked primarily in the lobby

cleaning up after customers.  She further admitted that she

got help for tasks that were too heavy for her, such as

lifting tea urns or boxes of fries.  Finally, the claimant

admitted that she was not taken off work by a doctor during

the time in question.

The requirements for proving a compensable

gradual-onset injury are similar to the requirements for

proving a specific-incident injury.  See, Leonard v. AT&T,

2010 Ark. App. 600, ___ S.W. ___ ___(2010).  To receive

benefits for a gradual-onset injury, the claimant must prove

five things: (1) that the injury arose out of and in the

course of her employment with the respondent employer; (2)

that the injury caused internal or external physical harm to

her body; (3) that the injury was caused by rapid repetitive

motion; (4) that the injury was the major cause of the

disability or need for treatment; and, (5) that the injury

was established by medical evidence supported by objective
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findings.  See, Malone v. Texarkana Public Schools, 333 Ark.

350, 969 S.W.2d 644 (1998). 

As with specific-incident injuries, the claimant

has to provide medical evidence supported by objective

findings establishing her injury.  Id.; See also, Ark. Code

Ann. §11-9-102(4)(D)(Supp. 2009).  “[O]bjective medical

evidence is necessary to establish the existence and extent

of an injury, but it is not essential to establish the

causal relationship between the injury and the job.”

Leonard, supra; citing, Wal Mart Stores, Inc. v. Leach, 74

Ark. App. 234, 48 S.W.3d 540 (2001).

The claimant has failed to establish that she

sustained a compensable right wrist or other right, upper

extremity injury primarily for the following reasons. 

First, the claimant has failed to prove that her

condition arose out of her employment in that her psoriatic

arthritis and the symptoms associated therewith clearly pre-

date her alleged injury.   Moreover, the record reveals that

the claimant has suffered from the degenerative affects of

psoriatic arthritic since 1998.  The claimant began treating

with Dr. Seubold at his chiropractic clinic in 2001, and has

received periodic treatment from him since that time for,
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among other things, symptoms in her hands, arms, wrists,

shoulders, ankles, head, and back.

The claimant testified that she suffers from

deterioration of the bones due to her arthritic condition. 

This is supported by the fact that she had to have knuckle

replacement surgery on her left fourth finger in August of

2010, as a result of her condition.  Further, diagnostic

testing from February of 2008 revealed narrowing of her

wrists with possible sclerosis at the ankles, which

confirmed to Dr. Branum the existence of psoriatic arthritis

in the claimant’s joints.  An EMG study conducted on July 5,

2011, however, ruled out the possibility of the claimant’s

symptoms being the result of carpal tunnel syndrome in that

the results of this study were negative for radiculopathy,

plexopathy, generalized peripheral neuropathy, or peripheral

nerve entrapment syndrome or injury in the claimant’s

bilateral upper extremities and corresponding cervical

paraspinal musculature.  Subsequently, a right shoulder MRI

conducted in August, 2011, revealed mild arthritis with no

evidence of rotator cuff tear or other acute injury.  These

studies are especially significant in that they clearly

point the etiology of the claimant’s symptomatology back to
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her psoriatic arthritis, versus some acute or other

traumatic event or series of events.  This conclusion is

consistent with Dr. Tompkins clinic note of May 2, 2011,

wherein he quoted the claimant as having reported, “my wrist

just started hurting about a month ago. I have a hard time

picking up stuff and using my wrist. I was working ‘flipping

frys (sic)’ ... wrist was painful before starting working.”

Furthermore, the claimant contends that her right,

upper extremity symptoms started sometime in mid-April of

2011.  In addition, on May 2, 2011, the claimant reported to

Dr. Tompkins that her wrist had started bothering her one

month prior.  Moreover, the record clearly demonstrates that

this was contemporaneous with her training and with the time

that she spent working in the lobby, during which time she

did not operate the fryer.  It was from using the fryer that

the claimant now alleges her injury.  Therefore, even if the

record was devoid of medical evidence which supports that

the claimant’s right, upper extremity problems pre-date her

alleged injury, which it is not, she could not have

developed those symptoms during the time and from the

activities that she now alleges.  Moreover, on July 5, 2011,

the claimant reported at her EMG study that she had
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experienced increased pain, numbness, and tingling in her

right upper extremity, primarily in the wrist and hand, for

“several months.”  

It is well settled that questions concerning the

credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  White v. Gregg Agriculture Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001); Johnson v. Riceland Foods, 47

Ark. App. 71, 884 S.W.2d 626 (1994); Scarbough v. Cherokee

Enterprises, 306 Ark. 641, 816 S.W.2d 876 (1991);  Ark. Coal

Co. v. Steele, 237 Ark. 727, 375 S.W.2d 673 (1964); Potlatch

Forests, Inc. v. Smith, 237 Ark. 468, 374 S.W.2d 166 (1964).

Quite frankly, the claimant’s testimony regarding

the onset of her right, upper extremity symptoms is not

credible in that it does not comport with the time line

during which the claimant alleges her symptoms first

manifested.  More specifically, the claimant alleges that

her injury occurred in March or April of 2011.  The claimant

further alleges that her injury resulted from her activities

at the fry station.  However, according to the record, the

claimant did not commence her activities on the fry station

until around the first of May.  By all medical accounts, the
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claimant reported an onset of right upper extremities prior

to May of 2011.  This is consistent, therefore, with the

conclusion that the claimant’s symptoms were not a result of

work-related activities, but rather, that they resulted from

her pre-existing condition.     

Further, notwithstanding medical evidence to

support that the claimant suffers from chronic symptoms

associated with her psoriatic arthritis, the claimant has

failed to establish that the activities associated with her

frying activities were rapid and repetitive in the sense

anticipated by the law that governs this issue.  More

specifically, the claimant testified that upon being re-

assigned to the fry station, in addition to loading fryers

with product, emptying that product, and banging out the

baskets, she also assisted in stocking the freezer, wiping

down tables, and what ever else was needed during lunchtime. 

In analyzing whether an injury is caused by rapid,

repetitive motion, the standard is two-pronged: (1) the task

must be repetitive, and (2) the repetitive motion must be

rapid.  Galloway v. Tyson Foods, 2010 Ark. App. 610, ___

S.W. ___ ___ (2010).  In Boyd v. Dana Corp., 62 Ark. App.

78, 966 S.W.2d 946 (1998), the court held that the
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claimant’s series of repetitive motions performed 115 to 120

time per day separated by periods of only 1.5 minutes

constituted repetitive motion under the statute. See, Ark.

Code Ann. §11-9-102 (4)(A)(Supp. 2011).  In addition, in

High Capacity Prods. v. Moore, 61 Ark. App. 1, 962 S.W.2d

831 (1998), the court held that where there was testimony

that the appellee’s assembly duties required her to ensure

one nut to be put in place on an average of every fifteen

seconds during the majority of her shift, there was

substantial evidence to support the Commission’s award for a

rapid repetitive injury.

Here, the claimant’s somewhat vague testimony that

during the “lunch rush,” she would fill, fry, empty, and

bang the grease out of the baskets “at least 50 times most

definitely” does not constitute substantial evidence to

support a finding that her duties at the fry station

constituted rapid, repetitive motion, especially in view of

the fact that she admitted that she was sometimes called

away from these activities for undisclosed periods of time

to do other things for which she admitted she received

assistance.  Moreover, the claimant admitted that she

experienced right wrist pain from “just little things” well
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prior to her alleged injury, and that she was being treated

with injections for shoulder pain resultant from her

arthritis during the time in question.  

The weight of the credible evidence in this claim

clearly demonstrates that the claimant experienced right

wrist and right, upper extremity symptoms during her

employment with the respondent employer.  However, this same

evidence clearly demonstrates that the claimant had been

experiencing like symptoms associated with her arthritic

condition for years prior to her alleged injury.  Finally,

the weight of the objective medical evidence, especially an

EMG study and subsequent MRI conducted in July of 2011, the

results of which were negative for carpal tunnel syndrome or

acute pathology in the claimant’s right, upper extremity,

demonstrates that the claimant’s symptoms are chronic in

etiology.  Therefore, while the claimant has proven that she

suffers from chronic problems associated with psoriatic

arthritis, symptoms for which she will undoubtedly require

ongoing medical treatment, the claimant has failed to prove

by a preponderance of the evidence that the symptoms she

reported as having occurred during the time in question are

related to her work activities.  Because the claimant has
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failed to prove that a causal relationship exists between

her alleged injury and her work-related activities, in that

she has failed to provide medical evidence, supported by

objective findings of such an injury, the claimant has

failed to prove that she sustained a gradual-onset injury to

her right wrist or to her right, upper extremities during

her employment with the respondent employer.  Therefore, we

find the decision of the Administrative Law Judge denying

the compensability of the claimant’s right wrist injury and

all related benefits is hereby affirmed as modified to

reflect that the claimant has likewise failed to prove

compensability of any injury to her right, upper extremity.  

IT IS SO ORDERED.

                                   
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority



Glover - G106846 22

opinion. After a de novo review of the record, I find that

the claimant proved by a preponderance of the evidence that

the major cause of her right upper extremity injuries was

her job duties for the respondent, not her pre-existing

condition.

For a gradual onset injury, the claimant must

prove that her physical injuries are causally related to her

employment activities for the respondent that involved

“rapid repetitive motion”, Ark. Code Ann. §11-9-

102(4)(A)(ii)(a).  However, this causal relationship need

not be proven by “medical” evidence, nor is it necessary

that the existence of this relationship be “supported by

objective findings”, Stevens Truck Lines v. Millican 58 Ark.

App. 275, 950 S.W.2d 472 (1997).

The claimant’s testimony reflects that the

difficulties with her right shoulder, arm, wrist, and hand

began shortly after she was required to work the “fry

station”.  She testified that her employment duties working

the “fry station” involved loading various food stuffs

(French fries, waffle fries, potato cakes, chicken strips,

onion rings, mozzarella sticks, onion petals, two types of

chicken fillets, and fish fillets) into the wire baskets of
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the deep fryers.  When the various food stuffs were cooked,

she would lift the baskets with the cooked food inside from

the fryer, bang the basket on the edge of the fryer to

remove the excess grease, move the basket to the appropriate

storage area, flip the basket with the food, dump out the

food in the appropriate storage area, and return the empty

basket to the fryer.  In addition, the claimant also was

required to bring food from the back and stock the two

freezers that supplied the fryer station.  The claimant

stated that all the activities involving the fry baskets

were performed with her right shoulder, arm, wrist/hand.  It

was her testimony that, when she was put on the fryer

station, she primarily worked the day shift, which included

the lunch hour rush (11:00 a.m. to 2:00 p.m.).  During this

time, she would be operating up to six baskets at a time and

would average filling and dumping or flipping at least 50

baskets per hour.

The claimant’s descriptions of her employment

activities were not disputed by the respondents. 

Furthermore, the claimant’s testimony was consistent with

the histories that she gave to all medical providers.

The claimant’s symptoms, which would be indicative
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of the onset of bursitis of her right shoulder and a

musculoskeletal strain of her right wrist/hand, began within

a reasonable period of time following the performance of her

job duties on the “fry station”.  These job duties could

also reasonably and logically cause these two diagnosed

injuries or conditions.  There is also no evidence of any

other reasonable or logical cause for these two diagnosed

conditions.  Arkansas Courts have long recognized that a

causal relationship may be established between an

employment-related incident and a subsequent physical injury

based on evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury. 

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d

263 (1962).

The evidence shows that the claimant’s described

job activities at the “fry station” also involved rapid

repetitive motion of her right shoulder and her right

wrist/hand, at least for several hours of the workday.  Ark.

Code Ann. §11-9-102(4)(A)(ii)(a) does not require the

offending rapid repetitive motion be performed for the
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entire shift or for any particular portion thereof.  Thus,

the claimant has satisfied all of the requirements of

compensability found in Ark. Code Ann. §11-9-

102(4)(A)(ii)(a).

Finally, the claimant must satisfy the statutory

requirements of Ark. Code Ann. §11-9-102(4)(E)(ii).  This

subsection requires that the employment-related injury be

the “major cause”, i.e., more than 50%, of the claimant’s

need for medical treatment or of any disability experienced.

The evidence presented does show that the claimant

has experienced physical problems with other portions of her

body from psoriatic arthritis.  However, as previously

noted, there is no evidence that the treatment of the

claimant which has been provided by Dr. Thompkins for her

right shoulder or wrist/hand was necessitated by or

connected with her pre-existing psoriatic arthritis.  In

fact, neither Dr. Thompkins or any other physician has

indicated that the claimant’s recent problems with these

portions of her body are in any way related to this systemic

condition.  Thus, the greater weight of the evidence proves

that the claimant’s employment-related bursitis of her

shoulder and strain of her right wrist/hand are not only the
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“major cause”, but, in fact, the sole cause of her need for

medical treatment.  This would satisfy the compensability

requirement of Ark. Code Ann. §11-9-102(4)(E)(ii).

For the aforementioned reasons, I must

respectfully dissent.

                                   
    PHILIP A. HOOD, Commissioner


