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OPINION AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed February 29,

2012.  The administrative law judge found that the claimant

was entitled to additional temporary total disability

benefits.  The administrative law judge found that the

claimant was entitled to a 20% statutory penalty for an

unpaid installment.  The administrative law judge found that
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the claimant was not entitled to a 36% statutory penalty for

willful and intentional failure to pay benefits, and that

the respondents were not in contempt of the Commission.  

After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s opinion in

part, and reverses in part.  The Full Commission finds that

the claimant proved she was entitled to temporary total

disability benefits beginning October 17, 2009 through

October 20, 2011, “less the period of about two weeks during

which time the claimant had attempted to return to work.” 

We find that the respondents are liable for a 20% statutory

penalty for the period of temporary total disability

benefits from October 17, 2009 through July 6, 2010.  The

respondents are not liable for a statutory penalty for

temporary total disability benefits for the period of July

7, 2010 through October 20, 2011.  The Full Commission finds

that the respondents are not liable for a 36% statutory

penalty for willful and intentional failure to pay benefits. 

We find that the respondents are not in contempt of the

Commission.  

I.  HISTORY
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Karen Annette Gilstrap, now age 50, testified that she

became employed as a Certified Nursing Assistant for the

respondents in February 2009.  The parties stipulated that

the employment relationship existed on October 15, 2009. 

The claimant testified that she felt a pull in her back

while assisting a hospital patient, and the parties have now

stipulated that the claimant sustained a compensable injury

to her back.  Dr. Arthur Johnson began treating the claimant

on October 20, 2009:  “The MRI scan of the lumbar spine

shows that she has degenerative disc changes with central

disc bulges at L2-3, L4-5 and L5-S1 with slight left sided

protrusion at the L5-S1 level.  IMPRESSION: Low back pain

and bilateral lower extremity pain that may be discogenic in

nature.  She has central disc bulges at L2-3 and L4-5 and

L5-S1.”  

Dr. Johnson performed surgery on October 30, 2009:

“Left L4-5 and L5-S1 transforaminal lumbar interbody fusion

with discectomy times two, arthrodesis times two, bullet

cages times two, bone marrow aspirate, spinal monitoring.” 

The pre- and post-operative diagnosis was “Ruptured annulus

L4-5 and L5-S1.”  Dr. Johnson’s impression on December 15,

2009 was “Doing well status post TLIF at L4-5 and L5-S1 on
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the left.  PLAN: We will see the patient back in clinic in

approximately one month for followup and she is still not to

do any kind of lifting, bending or kneeling and is to remain

off work for the next two months.”  

The claimant followed up with Dr. Johnson on January

19, 2010:

The patient states that she has started having
pain again in her left groin area and also is
having the pain in the left lower extremity as
well as requiring a lot of pain medication and has
difficulty sleeping.  She has had to move in with
her daughter and had to sell all of her furniture
in order to survive but she is willing to work
and she has worked as a CNA since 2004.  She has
filed for her disability....

IMPRESSION: Status post L4-5, L5-S1 TLIF on the
left on October 30, 2009.

PLAN: At this point, we will send the patient for
a CT scan of the lumbar spine to see if there are
any bone fragments in her canal causing depression
of the nerve roots and then we will see her back
after the CT scan has been performed....

    
A pre-hearing order was filed on February 4, 2010.  The

claimant contended, among other things, that she was

entitled to temporary total disability benefits from October

16, 2009 until a date yet to be determined.  The parties

agreed to litigate issues including “3.  Temporary total

disability from October 16, 2009 until a date to be

determined.”
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Dr. Johnson noted on March 11, 2010, “The patient still

continues to have pain in bilateral groin areas that is not

getting any better....She does have disk bulges at L2-3 and

L3-4 and there is some bilateral neuroforaminal narrowing at

L2-3.  Therefore, we will send the patient for a diskogram

of the lumbar spine at L1-2, 2-3 and 3-4 with myelogram with

post CT of the lumbar spine as well.  We will send her for

lumbar epidural steroid injections and start her on NUCYNTA

75 mg for her pain and we will see her back in the clinic

after the studies have been done.”  

A hearing before an administrative law judge was held

on April 8, 2010.  The claimant testified on direct

examination:

Q.  How are you doing now?

A.  I’m better.  I’m still under physician’s care. 
I’ve not been released to go back to work.  I’ve
had some more tests to be done.  I have a test to
do tomorrow.  He’s thinking I may have another
disc that was involved that they didn’t catch the
first time.  And the first month out of the
hospital I didn’t do anything but lay in bed,
so the groin pain got better.  But as I got up and
started moving around the pain started coming back
and I’m in pretty much constant pain every day.  

Q.  Well, when have you last seen Dr. Johnson,
approximately?

A.  Approximately, last month.
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Q.  And you’ve got an appointment - upcoming
appointment to see him?

A.  Once I have the - once I finish the testing. 
I have a discogram tomorrow and Monday I have some
epidural injections to try and help with the pain. 
Then he will set up an appointment to see him
after those.

Q.  Other than working on October the 16th, that
one day after you got hurt, have you worked
anywhere?

A.  No, sir.

Q.  Have you, in your opinion, been physically
able to work anywhere?

A.  No, sir.  

A CT of the claimant’s lumbar spine post-discography

was done on April 9, 2010, with the following impression:

“Contrast lies within the annulus anteriorly at the L3-L4

level with contrast centrally within the nucleus pulposus at

the L1-L2 and L2-L3 levels.  Postoperative changes at L4, L5

and L5-S1.”  

Dr. Johnson reported on April 27, 2010:

The patient is seen in follow up after a discogram
of her lumbar spine.  The discogram was positive
at the L3-4 level.  However, there was contrast in
the right anterior angle and that probably
accounts for the positivity, as most of the
pain fibers are located in this area.  The
patient’s pain however is much better now than it
was before and she is now to the point where she
wants to go back to work.  She is still having
some back pain, but nothing like she had prior to
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surgery and is even better now than she was at our
last clinic visit.  She is ambulating without
significant difficulty.  She gets up and down
without hesitation....
The myelogram shows no significant nerve root
compressions or recurrent disc herniations or
etcetera.
IMPRESSION: Finally showing significant
improvement following surgical intervention.  She
still has an incomplete fusion on the CT scan of
her lumbar spine although she is still early
postoperatively.  Her initial surgery was on
10/30/2009.  She is only approximately six months
out from surgery.
PLAN: At this point we will let her return to work
with no lifting greater than twenty pounds and no
frequent bending, kneeling or stooping.  We will
see her back in the clinic in approximately six
months and we will get a CT scan of the lumbar
spine to evaluate her fusion on her return to the
clinic appointment.

The claimant subsequently testified on direct

examination:

Q.  There’s a report indicating that you saw Dr.
Johnson on April 27 of 2010 and he released [you]
to go to some kind of restricted duty work.  Do
you recall that visit?

A.  I asked him if he would.  He didn’t volunteer
to release me.

Q.  So you actually asked him to release you?

A.  I asked him to release me because I had no
money to pay my bills and I wanted to try and see
if I could [go] back to work....He released me to
light duty only.  

Q.  Did you in fact go to St. Edward and ask them
for light duty work?
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A.  I did.  Yes, I did.

Q.  Did you do some work?

A.  Yes, I did.

Q.  How long did you last?

A.  About two weeks.

Q.  What happened?

A.  I continued to have such bad pain my
supervisor pulled me over and told me that all the
other employees was telling her that I was in
constant pain.  They could tell I was in constant
pain.  I couldn’t concentrate on the job that they
had given me and they thought it best that I go
back and see the doctor.  

Q.  So St. Edward - somebody in a supervisory
capacity at St. Edward basically told you, you
couldn’t continue to work and you needed to go
back to the doctor.

A.  Exactly.  

Q.  And did you in fact return to Dr. Johnson’s
office?

A.  Yes, I did.

Q.  It appears that that return visit was on June
17 of 2010.  Does that sound about right?  

A.  That sounds about right.  Yes, sir.    

Janet Canada, APN, dictated the following in

collaboration with Dr. Johnson on June 17, 2010:

Ms. Gilstrap is known to Dr. Johnson as a two
level fusion performed on 10/30/2009 for left low
back, groin and leg pain....
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Today, she complains of working approximately ten
days back at work.  The first week she states that
her symptoms were very controllable.  On the
second week, though, she started having
exacerbating low back pain radiating bilaterally
across into her hips and radiating into the left
buttock and the right posterior thigh.  80% 
of her complaints pertain to the low back.  She
states that she is unable to function with the
amount of pain she is having at work....

Janet Canada’s impression on June 17, 2010 was “1. 

Lumbago.  2.  Bilateral lumbar radiculopathy.  3.  Post

laminectomy lumbar pain syndrome.  PLAN: I had a long

conversation with Ms. Gilstrap concerning the results of her

lumbar x-ray.  She attempted to go back to work since her

surgery.  She was unable to continue after two weeks because

of the back pain and radicular symptoms....We are going to

take her off work until her next visit.”  Ms. Canada signed

a Return to Work slip on June 17, 2010 indicating that the

claimant was “Disabled From 6/17/10 to 7/17/10.  To be off

until next appt.”  

An administrative law judge filed an opinion on July 6,

2010.  The administrative law judge found, among other

things, that the claimant proved she was entitled to

temporary total disability benefits from October 17, 2009

until a date yet to be determined.  The respondents filed a

notice of appeal to the Full Commission.
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A CT of the claimant’s lumbar spine was taken on July

23, 2010, and the claimant followed up with Janet Canada on

July 27, 2010: “I had a long conversation with the patient

concerning the results of the CT scan.  At this time she is

not fully fused.  She is instructed to continue her bone

stimulator as instructed after surgery.  She is to use her

brace while ambulating....She is to continue her off work

status....NOTE: The patient has been accepted as a workman’s

comp case through St. Edward recently.  She has been denied

for her disability recently though.  She is going to refile

for disability.”

In an opinion filed October 6, 2010, the Full

Commission affirmed and adopted the administrative law

judge’s July 6, 2010 decision awarding temporary total

disability benefits.  The respondents filed a notice of

appeal to the Arkansas Court of Appeals.  

Dr. Johnson noted on October 12, 2010, “The patient is

seen in follow-up status post TLIF at L4-5 and L5-S1.  The

patient was given a bone growth stimulator right after

surgery to wear.  However, the patient wore it for the first

two days and then a week later she wore it a day and two

days later wore it for two days and then did not wear it
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again until 08/29/10....The patient has been extremely

noncompliant with the bone growth stimulator with the result

of pseudoarthrosis up to this point.  There is some

possibility that she may require a fusion in the future,

however, we will give complete two years to assess whether

she has a fusion or not before considering a revision of

fusion.  However, the patient at that time will need to be

compliant with treatment in order for the fusion to be

successful.”  

The claimant followed up with Dr. Johnson on April 5,

2011: “She was very noncompliant with the bone growth

stimulator in the initial phase of her treatment and had a

very low bone ____ in the interspace.  She was started on a

weekly check where we had her come in on a weekly basis to

check the utilization of the bone growth stimulator, and

ever since that time, her utilization has been much

better....We reviewed the CT scan of her lumbar spine and

she still does not have complete fusion across the

interspace, although I do see evidence of additional bone

formation across the interspace approaching better fusion of

her lumbar spine at this point in time.  At this point, I

will have her continue on with the bone growth stimulator
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and with her current treatment of pain management, and

hopefully she will continue to get some evidence of fusion

across the interspace and we will see her back in the clinic

in six months for followup to see how she is doing with her

treatment.”    

In an opinion delivered May 4, 2011, the Arkansas Court

of Appeals affirmed the Full Commission’s award of temporary

total disability benefits.  See St. Edward Mercy Med. Ctr.

v. Gilstrap, 2011 Ark. App. 323, ___ S.W.3d ___ (2011).  The

Court held that “substantial evidence supports the

Commission’s finding that appellee remained in her healing

period from the compensable injury and was entitled to

temporary total-disability benefits as well as medical

services related to her compensable injury.”  The parties

have stipulated that “the prior opinions are res judicata

and the law of this claim.”       

On June 15, 2011, the respondents issued the claimant a

check for temporary total disability benefits covering the

time period of October 17, 2009 to July 6, 2010.  

Another pre-hearing order was filed on September 28,

2011.  The claimant contended that “there is a final order

of the Commission awarding temporary total disability
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benefits and the claimant remains within her healing period

and unable to work, therefore, the date yet to be determined

that would end the claimant’s entitlement to temporary total

disability benefits has not been reached yet.  The

respondents should be held in contempt and fined

appropriately because of their intentional and willful

refusal to obey a final Order of the Commission.  An

appropriate penalty should be assessed against the

respondents pursuant to Ark. Code Ann. §11-9-802.  This

claim has already been controverted, therefore, the claimant

is entitled to an attorney’s fee and in fact should be

awarded a second attorney’s fee for having to re-litigate an

issue that has already been litigated.”  

The respondents contended that “appropriate benefits

have been paid pursuant to the award.  Temporary total

disability benefits along with the statutory attorney’s fee

were paid to the claimant for the period of October 17, 2009

through July 6, 2010.  Upon reviewing updated medical

records from the claimant’s treating physician, Dr. Johnson,

she was released to return to work on April 27, 2010.  The

claimant is receiving Social Security Disability benefits in

the amount of $935 per month.”  
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The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to temporary total
disability from July 7, 2010 to a date to be
determined.    
2.  Whether the respondents should be held in
contempt and whether late payment penalties should
be assessed pursuant to Ark. Code Ann. §11-9-
802(e) and Ark. Code Ann. §11-9-802(c).
3.  Attorney’s fees.

The claimant followed up with Dr. Johnson on October

20, 2011:

Karen A. Gilstrap returns to the office today for
a postoperative visit following a Lumbar fusion
L4-L5 and L5-S1 that was done on October 30, 2009.
Postoperative course complicated by continued
pain.  Complains of back and bilateral leg pain. 
She is in pain management clinic.  MRI and CT
Myelogram show no surgical pathology....I have
reviewed the CT of the lumbar spine which
shows reasonably good fusion L4-5 and L5-S1.  

Dr. Johnson’s assessment was “Status-post lumbar fusion

L4-L5 and L5-S1....Plan: Continue chronic pain management

clinic.  No additional surgery indicated.  Return if

symptoms worsen or fail to improve.”

The claimant testified on direct:

Q.  Did you ever perform any kind of employment
between June 17, 2010 and November, I’m sorry,
October 20, 2011?

A.  No, sir.

Q.  In your opinion were you physically able to
work during that period of time?
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A.  No, sir.

Q.  Did anybody offer you any work during that
period of time?

A.  No, sir.  

Q.  What kinds of problems were you having during
that period of time that caused you to believe
that you couldn’t work?

A.  I’m in continuous pain.  I’m on lots of pain
medication.  I have severe depression since the
surgery.  I have severe panic attacks.  And I just
- I can’t function without the pain medication
that I take.

  
Counsel for the respondents questioned Dr. Johnson in a

deposition taken November 22, 2011:

Q.  Is it fair to say that she was stable, that
Mrs. Gilstrap was stable as of April 27, 2010?

A.  Right.  Yeah, the only abnormality was the
fact that she didn’t have a complete fusion there
was the main thing.  I would have expected more at
that point, but she was still early in the post-
operative course....

Q.  And as of April 27th, 2010, you felt that Mrs.
Gilstrap had progressed enough that she would
return to work, is that correct?

A.  That’s correct.  

Q.  Now, Doctor, I know that you did not release
her from your care, but is it fair to say that she
had reached maximum medical improvement as of
April 27th, 2010?  

A.  Not quite, I don’t think, at that point.
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Q.  Do you have a date that you believe she
reached maximum medical improvement?

A.  I would have to look at my records and see
that.  

Q.  If you would, please do.

A.  Okay.  Actually, I think because of her lack
of complete fusion, she hadn’t reached, in my
opinion, she hadn’t reached the point of maximum
medical improvement - normally within about six
months to a year patients have reached the point
of maximum medical improvement provided everything
has actually gone the way it should, but in her
case because of the - it’s hard to tell whether a
patient is still having problems from pain
problems if they haven’t had a complete fusion yet
because sometimes it’s the - you can still get
some motion there you can’t really detect as
easily in patients that haven’t quite fused.  And
so I think I left her case open primarily because
of the lack of complete fusion at those two
levels.  

Q.  And so sitting here today, do you have a date
that she reached maximum medical improvement?

A.  Let’s see.  I think I saw her last - okay.  On
this note that I saw her here on 10-20-11, at that
point it was determined that she had a reasonably
good fusion at that point, so that would be about
the time that I would say she’s reached the point
of maximum medical improvement.

Q.  So, just to make sure the record’s clear, it’s
your testimony, Doctor, that Mrs. Gilstrap reached
maximum medical improvement as of October 20th of
2011, is that correct?

A.  That’s correct....
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A hearing was held on December 1, 2011.  At that time,

the claimant contended that she was entitled to temporary

total disability benefits beginning July 7, 2010 until

October 20, 2011.  The claimant expressly reserved the

issues of anatomical impairment and permanent disability.

An administrative law judge filed an opinion on

February 29, 2012.  The administrative law judge found that

the claimant was entitled to temporary total disability

benefits from July 7, 2010 until October 20, 2011, “less the

period of about two weeks during which time the claimant had

attempted to return to work.”  The administrative law judge

found that the claimant proved she was entitled to a 20%

penalty in accordance with Ark. Code Ann. §11-9-802(c)(Repl.

2002).  The administrative law judge found that the claimant

did not prove she was entitled to a 36% penalty in

accordance with Ark. Code Ann. §11-9-802(e)(Repl. 2002), and

that the claimant did not prove the respondents should be

held in contempt of the Commission.  

The respondents appeal to the Full Commission and the

claimant cross-appeals.  

II.  ADJUDICATION

A.  Temporary Disability
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Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period continues until the

employee is as far restored as the permanent character of

her injury will permit; when the underlying condition

causing the disability becomes stable, and when nothing

further will improve that condition, the healing period has

ended.  Roberson v. Waste Management, 58 Ark. App. 11, 944

S.W.2d 858 (1997).  An employee is not required to offer

objective medical evidence in order to prove that her

healing period continues.  Chamber Door Indus. v. Graham, 59

Ark. App. 224, 956 S.W.2d 196 (1997).  The determination of

when the healing period ends is a question of fact for the

Commission.  Carroll General Hospital v. Green, 54 Ark. App.

102, 923 S.W.2d 878 (1996).

An administrative law judge found in the present

matter, “2.  The claimant is entitled to temporary total

disability benefits from July 7, 2010, until October 20,
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2011, less the period of about two weeks during which time

the claimant had attempted to return to work.”  The Full

Commission affirms this finding.  The parties have

stipulated that the claimant sustained a compensable injury

to her back on or about October 15, 2009.  The Court of

Appeals affirmed the Full Commission’s finding that the

claimant proved she was entitled to temporary total

disability benefits from October 17, 2009 until a date to be

determined, and the parties have stipulated that “the prior

opinions are res judicata and the law of this claim.”  Dr.

Johnson performed a lumbar fusion and discectomy on October

30, 2009.  At a hearing held on April 8, 2010, the claimant

testified that she was physically unable to return to work

and that Dr. Johnson had not released her to return to work. 

Dr. Johnson reported on April 27, 2010 that diagnostic

testing showed an incomplete fusion in the claimant’s lumbar

spine.  Dr. Johnson planned to return the claimant to work

with no lifting greater than 20 pounds, and no frequent

bending, kneeling, or stooping.  The claimant testified that

she attempted to return to work, but that she could not

concentrate on her job because of the pain related to her

compensable injury and surgery.  The claimant testified that
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a supervisor for the respondent-employer advised her to

cease working and to seek additional medical treatment.  The

medical evidence corroborates the claimant’s testimony. 

Janet Canada, APN, saw the claimant on June 17, 2010 and

reported, in collaboration with Dr. Johnson, that the

claimant had unsuccessfully attempted to return to work for

the respondents.  Janet Canada took the claimant off work on

June 17, 2010.  Dr. Johnson testified that the claimant

remained within her healing period as of April 27, 2010. 

If, during the period while the body is healing, the

employee is unable to perform remunerative labor with

reasonable consistency and without pain and discomfort, her

temporary disability is deemed total.  Farmers Cooperative

v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002), citing Pyles

v. Triple F. Feeds of Texas, 270 Ark. 729, 606 S.W.2d 146

(Ark. App. 1980).  Janet Canada reported on July 27, 2010,

“She is to continue her off work status.”  

Dr. Johnson testified that the claimant did not reach

maximum medical improvement until October 20, 2011.  There

are no medical records indicating that the claimant was able

to return to work after the claimant was taken off work on

July 27, 2010.  The evidence does not demonstrate that the
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claimant’s alleged “noncompliance” in using a bone growth

stimulator was an independent intervening cause prolonging

the claimant’s disability in accordance with Ark. Code Ann.

§11-9-102(4)(F)(iii)(Repl. 2002).  The claimant testified

that she was not given a bone growth stimulator until five

months after she had already undergone surgery by Dr.

Johnson.  The claimant testified that the purpose of the

bone growth stimulator was not explained to her, and that

the device increased her pain when she wore it.  Moreover,

Dr. Johnson plainly testified at deposition that there was

no way to determine when the claimant’s healing period would

have ended even if the claimant had been “compliant” with

use of a bone growth stimulator.

The Full Commission finds that the claimant remained

within her healing period and was totally incapacitated from

earning wages beginning October 17, 2009 through October 20,

2011.  We therefore affirm the administrative law judge’s

finding that the claimant proved she was entitled to

temporary total disability benefits until October 20, 2011,

“less the period of about two weeks during which time the

claimant had attempted to return to work.”

B.  Installments
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Ark. Code Ann. §11-9-802(Repl. 2002) provides, in

pertinent part:

(c) If any installment payable under the terms of
an award is not paid within fifteen (15) days
after it becomes due, there shall be added to such
unpaid installment an amount equal to twenty
percent (20%) thereof, which shall be paid
at the same time as, but in addition to, the
installment unless review of the compensation
order making the award is had as provided in §§
11-9-7-11 and 11-9-712....
(e) In the event that the Commission finds the
failure to pay any benefit is willful and
intentional, the penalty shall be up to thirty-six
percent (36%), payable to the claimant.  

An administrative law judge found in the present

matter, “5.  The claimant has proven by a preponderance of

the evidence that the respondents should be assessed a

penalty pursuant to Ark. Code Ann. §11-9-802(c) for the

temporary total disability benefits that were paid in a

check dated June 15, 2011, for temporary total disability

benefits from October 17, 2009, to July 6, 2010.”  The Full

Commission affirms this finding.  An administrative law

judge filed an opinion on July 6, 2010 and found that the

claimant proved she was entitled to temporary total

disability benefits from October 17, 2009 until a date yet

to be determined.  The respondents appealed to the Full

Commission, which affirmed and adopted the administrative
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law judge’s decision.  The respondents appealed to the

Arkansas Court of Appeals.  In an opinion delivered May 4,

2011, the Court of Appeals affirmed the Full Commission’s

award of temporary total disability benefits.  Supreme Court

Rule 2-4(a) states that a petition for review of a Court of

Appeals decision must be filed within 18 calendar days from

the date of the decision.  The respondents did not file a

petition for review within 18 calendar days, viz., May 22,

2011, and the parties have stipulated that “the prior

opinions are res judicata and the law of this claim.”

The decision of the Court of Appeals became final on

May 22, 2011.  In accordance with Ark. Code Ann. §11-9-

802(b)(Repl. 2002), the claimant’s installment of temporary

total disability benefits became due no later than June 6,

2011.  The respondents by their own admission did not make a

payment until June 15, 2011.  The respondents on June 15,

2011 issued the claimant a check for temporary total

disability benefits covering the time period of October 17,

2009 until July 6, 2010.  The Full Commission therefore

affirms the administrative law judge’s finding that the

respondents are liable for a 20% statutory penalty on this
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installment of temporary total disability benefits, in

accordance with Ark. Code Ann. §11-9-802(c)(Repl. 2002). 

However, the Full Commission does not affirm the

administrative law judge’s finding that the respondents are

liable for a statutory penalty for temporary total

disability benefits beginning July 7, 2010 through October

20, 2011.  The parties have stipulated that the claimant

sustained a compensable injury to her back on or about

October 15, 2009.  In an opinion filed July 6, 2010, an

administrative law judge found that the claimant proved she

was entitled to temporary total disability benefits from

October 17, 2009 until a date yet to be determined.  The

Full Commission and Court of Appeals subsequently affirmed

the administrative law judge’s finding, and the parties have

stipulated that prior opinions are res judicata.  As we have

noted, Dr. Johnson released the claimant to light-duty work

on April 27, 2010.  The respondents assert on appeal that

they relied on Dr. Johnson’s light-duty release in order to

discontinue paying temporary total disability benefits after

July 6, 2010.

The Full Commission has found that the claimant proved

she was entitled to continued temporary total disability
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benefits through October 20, 2011.  Nevertheless, we find

that the respondents acted in good faith in asserting that

the claimant was not entitled to additional temporary

disability after Dr. Johnson’s release on April 27, 2010. 

The res judicata Commission opinion did not order the

respondents to pay temporary total disability benefits

through October 20, 2011.  Instead, the respondents were

ordered to pay temporary total disability “until a date yet

to be determined.”  The Full Commission finds that the

respondents are not liable for a 20% statutory penalty for

the period of temporary total disability benefits from July

6, 2010 through October 20, 2011.    

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved she was

entitled to temporary total disability benefits beginning

October 17, 2009 and continuing through October 20, 2011,

“less the period of about two weeks during which time the

claimant had attempted to return to work.”  The Full

Commission finds that the respondents are liable for a 20%

statutory penalty for temporary total disability benefits

from October 17, 2009 until July 6, 2010.  The respondents

are not liable for a 20% statutory penalty for temporary
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total disability beginning July 7, 2010 until October 20,

2011.  The claimant did not prove that the respondents are

liable for a 36% statutory penalty for willful and

intentional failure to pay benefits.  The claimant did not

prove that the respondents are in contempt of the Commission

in accordance with Ark. Code Ann. §11-9-706(Repl. 2002). 

The Full Commission therefore affirms the administrative law

judge’s opinion in part.  

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  For prevailing in part on appeal, the claimant’s

attorney is entitled to an additional fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).     

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in part.
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CONCURRING DISSENTING OPINION

          I respectfully concur in part, and dissent, in

part from the majority's opinion.  I find that the claimant

has failed to prove by a preponderance of the evidence that

she is entitled to temporary total disability benefits from

July 7, 2010, until October 20, 2011, in that she has failed

to establish that any disabling symptoms she may have

experienced during that time were due to her compensable

injury.  Therefore, I find that the award of temporary total

disability benefits for said period of time should be

reversed and any penalties assessed to those benefits should

be denied.  I further find that the claimant has failed to

prove that a penalty should be assessed to the respondents

for late payment of those benefits under either §11-9-802(c)

and/or 802(e).  Therefore, I concur in the finding that

respondents are not liable for a penalty on any benefits

award after July 7, 2010. 

          It is undisputed that the claimant sustained a

compensable back injury on October 15, 2009, in the course

of her employment with the respondent employer hospital. 

Also undisputed is the claimant’s entitlement to temporary

total disability benefits from October 17, 2009, to a date
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yet to be determined.  These issues were previously settled

by both the Commission in affirming an Administrative Law

Judge’s opinion filed on July 6, 2010, and subsequently by

the Court of Appeals in affirming the Full Commission by

mandate issued May 4, 2011.  Accordingly, the respondents

complied with the order of the court and paid all past due

temporary total disability benefits.  Furthermore, the

respondents continued to pay the claimant temporary total

disability benefits until July 7, 2010, at which time they

learned that the claimant’s treating physician, Dr. Arthur

Johnson, had released the claimant to return to light-duty

work as of April 27, 2010.

          A review of the history of the clamant’s injury

and treatment pursuant thereto reveals that the claimant

underwent lumbar fusion surgery with the placement of

hardware at L4-5 through L5-S1 on October 30, 2009, for her

compensable back injury.  The deposition testimony of Dr.

Johnson taken on November 22, 2011, reflects that while

degenerative changes from L2-3 through L5-S1 were seen

through diagnostic testing of the claimant’s spine

contemporaneous with her injury, annular tears with mild

stenosis were specifically seen at levels L4-5 and L5-S1. 
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After these tears were surgically repaired, the claimant

reported an initial reduction in her pain and other related

symptoms.

          Medical reports of the claimant’s follow-up visits

with Dr. Johnson reveal that while the claimant’s surgery

was successful in repairing those levels of her spine at

which she sustained an acute, compensable injury, she

continued to report pain in her bilateral groin area. 

Additional diagnostic testing conducted between January 19,

and April 27, 2010, including lumbar x-rays, a diskogram,

and a post-myelogram with Ct scan, revealed that the

claimant’s continuing complaints of pain originated from

levels above the claimant’s surgical site: levels that

showed degenerative changes not associated with the

claimant’s compensable injury.

          Dr. Johnson testified in deposition that he

prescribed the claimant a bone growth stimulator to help

speed her recovery at the time of her surgery.  Although he

could not specifically state when the claimant received this

device, the record reflects that it was no later than March

7, 2010.
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          A clinic note from River Valley Musculoskeletal

Center (“the clinic”) dated March 11, 2010, reflects that

although the claimant still complained of continuing pain in

the “bilateral groin areas,” a recent CT scan showed no

evidence of bone fragments at the fusion levels.  According

to Dr. Johnson, apart from degenerative changes seen at

levels of her spine other than her surgery site, everything

appeared “normal for postoperative review.”

          On April 27, 2010, the claimant returned to Dr.

Johnson for a routine follow-up visit, at which time he

found her condition to be stabilized to the point that she

could return to light-duty work.  Dr. Johnson’s report of

that visit reflects that the claimant’s strength was normal,

which indicated no compression of nerve roots or motor

fibers in the levels of fusion.  Further, Dr. Johnson agreed

in deposition that aside from the claimant’s subjective

complaints of pain, there was no objective evidence of any

type of abnormality at the claimant’s surgical levels.  In

this regard, Dr. Johnson testified as follows:

Q. Is it fair to say that she was
stable, that Mrs. Gilstrap was stable as
of April 27th, 2010?

A. Right. Yeah, the only abnormality was
the fact that she didn’t have a complete
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fusion there was the main thing. I would
have expected more at that point, but
she was still early in the post-
operative course.

Q. And as far as bone growth, Doctor,
how long does it generally take to have
complete bone growth?

A. Usually, well, in most cases within
six months you can have a fairly solid
fusion at that point, but it still
continues to grow and mature over a two-
year period of time.

Q. And you can have a patient who does
not have complete bone growth where you
feel it’s okay for them to return to
work, is that correct?

A. Yes. That’s correct. Because they are
stabilized with rods and screws and
those are still providing support at
that point.

          While Dr. Johnson confirmed that the he believed

the claimant to be stable enough as of April 27, 2010 to

return to work, because of her lack of complete fusion he

denied that she had reached maximum medical improvement as

of that date.

          In contrast to Dr. Johnson’s testimony, the

claimant testified that she was released to return to work

on April 27, 2010, at her insistence.  With regard to her

release to light-duty, the claimant stated, “I asked him

[Dr. Johnson] if he would. He didn’t volunteer.”  Upon
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cross-examination, the claimant denied that she had felt her

condition had improved well enough to return to work at that

time, and she indicated that she had returned to work for

monetary reasons.  The claimant admitted, however, that

approximately one month prior to her return to work in April

of 2010, she was arrested while on a fishing excursion with

a friend and charged with possession of a controlled

substance.  The claimant later plead guilty to those

charges, for which she received a fine totaling $1,406.00

and a suspended, three-year sentence.  The claimant admitted

to having lied during deposition when asked if she “had any

trouble with the law, any arrests or criminal charges.”

          Upon her April 27, 2010, release by Dr. Johnson to

light-duty, the claimant returned to work with the

respondent employer for a period of about two weeks.  The

claimant testified that by the end of that two-week period,

her pain was so apparent that her supervisor pulled her

aside and advised her to return to her doctor.  The claimant

later testified that she has not attempted to work since

that time due to chronic back pain, leg weakness, spasms,

and issues with her medication, which she stated during the

hearing that she “just can’t function without.”  The
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claimant testified that on a daily basis she takes six

Oxycodone, one Oxycontin, four Valium, one Zoloft, and one

Abilify prescribed to her by the Wellness Clinic.  The

claimant further testified that she applied for social

security disability benefits in November or December of

2009, and began receiving those benefits in January, 2011. 

          The claimant, who wore a knee stabilizer at the

hearing, testified that she had sustained a fracture to her

right knee from a fall approximately two to two-and-half

weeks earlier.  The claimant claimed that her fall was due

to instability and weakness in her right leg.  The claimant

then changed her testimony to reflect that her left leg is

the “one with the nerve damage.  It’s the one that goes out

on me.”  The claimant stated that she has experienced left

leg weakness since her back surgery in 2009.

          The record reflects that almost two months expired

after the claimant’s failed attempt to return to work before

she returned to the clinic.  On June 17, 2010, she was seen

by APN, Janet Canada.  The report of that visit indicates

that x-rays taken at that time showed good positioning of

the claimant’s spine and hardware at the levels of surgery. 

Ms. Canada requested the claimant “restart wearing her brace
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and start a physical therapy program lumbar spine with all

modalities and strengthening.”  In the meantime, the

claimant was taken off of work until her next visit.  In

addition, Ms. Canada ordered another CT scan.  This study,

which was performed on July 23, 2010, confirmed that the

claimant’s fusion had not completely healed with regard to

bone growth.

          At her follow-up appointment on July 27, 2010, Ms.

Canada noted that the claimant had completed physical

therapy with “no significant relief.”  She further noted

that the claimant reported that she continued to use her

bone growth stimulator. 

          In contrast to Ms. Canada’s notes, however, as a

result of her October 12, 2010, examination, Dr. Johnson

stated the following:

The patient was given a bone stimulator
right after surgery to wear. However,
the patient wore it for the first two
days and then a week later she wore it a
day or two days and then did not wear it
again until 08/29/2010. Initially it was
given to her on 03/07/2010. ... The
patient has been extremely noncompliant
with the bone growth stimulator.

          The doctor added to his report that the claimant

became more compliant with her use of the bone growth
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stimulator once she was required to have it checked on a

weekly, then bi-weekly basis.  In follow-up testimony with

regard to her noncompliance, Dr. Johnson stated that while

some patients heal within six months post-surgery without

the use this device, “the chances are better if they do use

the bone growth stimulator.”  He added that the claimant did

start showing progress after she began complying with the

proper use of this device in September of 2010.

          The claimant’s testimony with respect to her

noncompliance with the use of this device is as follows:

I didn’t understand what it [the device]
was for. I mean, it made me hurt worse
when I wore it. I didn’t know what it
was really for. The nurse just gave it
to me, said here’s your bone growth
stimulator, if you have any problems
call us. 

          On re-direct examination during his deposition,

Dr. Johnson confirmed that the claimant had not suffered a

failed fusion.  With regard to maximum medical improvement,

Dr. Johnson affirmed that the claimant reached maximum

medical improvement from her compensable injury on October

20, 2011.  Dr. Johnson also agreed that had the claimant

been compliant in her use of the bone growth stimulator

starting in March of 2010, she would have healed faster from
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her fusion.  More specifically, Dr. Johnson stated, “Yeah.

Based on ... the way that she responded to the bone growth

stimulator once she started using it, I think she probably

would have fused faster.”  Finally, Dr. Johnson agreed that

although there is room for additional bone growth in the

inner spaces at the claimant’s surgical site, the amount of

growth that is evident in the claimant’s spine is considered

a “complete fusion.”

          Temporary total disability is that period within

the healing period in which an employee suffers a total

incapacity to earn wages.  K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002); Ark. State Hwy. Trans

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).

          In Palazzollo v. Nelms Chevrolet, 46 Ark. App.

130, 877 S.W.2d 938 (1994), the Court of Appeals stated that

in order to be entitled to temporary total disability

compensation for an unscheduled injury, a claimant must

prove that he remained within his/her healing period and

that he suffered a total incapacity to earn wages. (citing

Breshears, supra.)

          When an employee is determined to have a

compensable injury, the employee is entitled to medical and
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temporary total disability benefits.  Ark. Code Ann. § 11-9-

102(4)(F)(i)(Supp. 2009).  Benefits are not payable for a

condition which results from a non-work-related independent

intervening cause following a compensable injury which

causes or prolongs disability or need for treatment Ark.

Code Ann. § 11-9-102(4)(F)(iii)(Supp. 2009).  If there is a

causal connection between the primary and the subsequent

disability, there is no independent intervening cause unless

the subsequent disability is triggered by activity on the

part of the claimant which is unreasonable under the

circumstances.  Davis v. Old Dominion Freight Line, 341 Ark.

751, 20 S.W.3d 326 (2000); Georgia-Pacific Corp. v. Carter,

62 Ark. App. 162, 969 S.W.2d 677 (1998); Guidry v. v. J & R

Eads Constr. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984). 

Not only can there be an independent intervening cause

without negligence or recklessness on the claimant’s part,

but unreasonable conduct on a claimant’s part may create an

independent intervening cause which would not otherwise

exist.  Davis, supra; citing, Guidry, supra.  Whether there

is a causal connection between an injury and a disability

and whether there is an independent intervening cause are

questions of fact for the Commission to determine. Oak Grove
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Lumber Co. V. Highfill, 62 Ark. App. 42, 968 S.W.2d 637

(1998).

          The claimant sustained an injury to her back in

the form of annular tears at levels L4-5 through L5-S1.  On

October 30, 2009, the claimant underwent a lumbar fusion

with instrumentation at those levels.  At that time,

diagnostic studies confirmed the existence of degenerative

changes at non-operative levels of the  claimant’s spine. 

In order to aid and speed her recovery, the claimant was

prescribed a bone growth stimulator contemporaneously with

her surgery, which she reportedly received on or about March

7, 2010.  Initially following her surgery, the claimant

showed improvement in her symptoms.

          The claimant was released by Dr. Johnson to return

to light-duty on April 27, 2010.  Dr. Johnson’s testimony

reflects that although the claimant did not have a complete

fusion at that time, he believed that the claimant’s

instrumentation provided the stability that she needed in

order to resume light-duty work.  Dr. Johnson denied that

the claimant had reached maximum medical improvement as of

that date due to her incomplete fusion.
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          After April 27, 2010, the claimant did return to

light-duty work for a period of about two weeks, then was

allegedly instructed by her supervisor to return to her

doctor due to her apparent pain.  Almost two months later,

on June 17, 2010, the claimant reported back to the clinic. 

At that time the claimant’s physical examination showed

normal results and her x-rays revealed good lumbar spine

alignment, good surgical instrumentation positioning, good

positioning of pedicle screws, and well maintained vertebral

height throughout the claimant’s lumbar spine.  In other

words, this examination showed no evidence of

instrumentation failure or other explanation for the

claimant’s reportedly worsening symptoms.  Still yet, the

claimant continued to complain of progressively worsening

symptoms in spite of additional diagnostic studies and

physical examinations which continued to show gradual

improvement of the claimant’s condition with regard to her

recovery from her compensable injury. 

          With respect to her light-duty activities during

the time that the claimant attempted to return to work, the

claimant, a CNA, testified that she primarily sat and

monitored EKG and EEG machines.  In addition, the claimant
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agreed that the hospital accommodated her light-duty

restrictions.  Yet, while the claimant now claims that she

was physically unable to discharge her work duties during

that time, it is notable that during that same period of

time the claimant was arrested on drug charges while on a

fishing excursion; charges that she admittedly lied about

during deposition.

          Finally, upon learning that the claimant had been

released to return to light duty, the respondents

discontinued her temporary total disability benefits.

          Based upon a review of the medical records,

combined with the testimony of Dr. Johnson, the evidence in

this claim fails to substantiate a finding that after her

April 27, 2010, return to work, the claimant was unable to

continue working due to her compensable injury.  And,

although the claimant now contends that she was sent back to

the doctor by her employer and essentially discharged from

her employment afterwards, she has offered no credible proof

of said same.

          It is well settled that questions concerning the

credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the
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Commission.  White v. Gregg Agriculture Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001); Johnson v. Riceland Foods, 47

Ark. App. 71, 884 S.W.2d 626 (1994); Scarbough v. Cherokee

Enterprises, 306 Ark. 641, 816 S.W.2d 876 (1991);  Ark. Coal

Co. v. Steele, 237 Ark. 727, 375 S.W.2d 673 (1964); Potlatch

Forests, Inc. v. Smith, 237 Ark. 468, 374 S.W.2d 166 (1964). 

Moreover, when there are contradictions in the evidence, it

is constitutionally within the Commission’s exclusive

province to reconcile the conflicting evidence and to

determine the true facts. Stiger, supra; see also, White,

supra.  Neither the Workers’ Compensation Act nor Arkansas

case law contains a requirement that the Commission

personally hear the testimony of any witness.  Moreover, the

Commission is not required to believe the testimony of the

claimant or other witnesses, but may accept and translate

into findings of fact only those portions of the testimony

it deems worthy of belief. Morelock v. Kearney Company, 48

Ark. App. 227, 894 S.W.2d 603 (1995).

          When the Commission reviews a cold record,

demeanor is merely one factor to be considered in

determining credibility. Stiger, supra. Numerous other

factors must be considered, including the plausibility of
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the witness’s testimony, the consistency of the witness’s

testimony with the other evidence and testimony, the

interest of the witness in the outcome of the case, and the

witness’s bias, prejudice, or motives. Uncorroborated

testimony of an interested party is always considered to be

controverted.  Burnett v. Philadelphia Life Insurance Co.,

81 Ark. App. 300, 101 S.W.3d 843 (2003).

          The medical evidence, including the deposition

testimony of the claimant’s treating surgeon, Dr. Johnson,

clearly shows that  there were no objective medical findings

of any type of abnormality at the claimant’s surgical sites

when she was released to return to work.  Rather, Dr.

Johnson’s assessment of the claimant’s condition was that of

subjective complaints of pain that were not verifiable

through objective medical findings.  For example, upon her

physical examination of April 27, 2010, Dr. Johnson reported

that the claimant was ambulating “without significant

difficulty” and getting up and down “without hesitation.” 

He further stated that while she was still having some back

pain, it was “nothing like she had prior to surgery and is

even better now than she was at our last clinic visit.”  In

addition, Dr. Johnson reported the claimant’s leg strength



GILSTRAP - F909603 43

at “5/5 laterally,” and he stated that her recent myelogram

showed no “significant nerve root compressions or recurrent

disc herniations.”  Dr. Johnson’s overall impression of the

claimant’s progress at that time was that she was “finally

showing significant improvement following surgical

intervention.”  

          While Dr. Johnson opined that the claimant had not

reached maximum medical improvement by April 27, 2010, he

did feel that her condition had improved well enough to

where she could return to light duty.  Moreover, upon her

June 17, 2010, return visit to the clinic, Ms. Canada

reported that the claimant’s gait was normal and that her

bilateral lower extremity strength was “5/5 and equal.” 

Finally, whereas previous clinic notes indicated that the

claimant reported using her bone growth stimulator as

prescribed, Dr. Johnson’s clinic report of October 12, 2010,

reflects that the claimant had been “extremely noncompliant”

with the use of her bone growth stimulator, thus strongly

suggesting that the clamant had been dishonest in reporting

her use of this device to Ms. Canada.

          Based upon the above and foregoing, it is evident

that while still in her healing period as of April 27, 2010,
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and given that she was still experiencing some degree of

pain, the claimant’s condition with regard to her

compensable injury had nonetheless become stable enough for

her to return to light-duty work at that time.  Further,

although the claimant contends that she was unable to

maintain her light-duty employment due to the severe pain

she experienced as a result of her restricted work

activities (sitting and monitoring equipment), and that she

has since been physically unable to work due to her

progressively worsening symptoms, the record is simply

devoid of medical evidence to support her allegation that

any symptoms she had as of April 2010, or any symptoms she

has had since then are related to her compensable injury. 

Conversely, the weight of the credible evidence reveals that

the claimant’s ongoing symptoms are more likely than not

related to degenerative disease at levels of the claimant’s

spine unrelated to her injury.  Furthermore, due to

inconsistencies between the claimant’s reported disabilities

and the objective medical evidence, and inconsistencies in

the claimant’s testimony including the fact that she

admittedly lied under oath, I find that the claimant’s

testimony lacks credibility.  Therefore, assigning more
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weight to the medical records and the testimony of Dr.

Johnson, I find that while the claimant was still within her

healing period as of April 27, 2010, she has failed to prove

that she was, or has since been totally incapacitated from

earning wages.  I particularly note that because the

claimant failed to return for medical treatment in a timely

manner after the time she alleges she was unable to perform

even light duty work, (or, between April 27, and June 17),

other than her own self-serving testimony she has failed to

provide credible proof that she was actually unable to work

during that period of time or any time thereafter.

          Because the claimant has failed to prove that she

was totally incapacitated from earning wages after April 27,

2010, I find that the claimant has failed to prove that she

is entitled to temporary total disability benefits as of or

after July 7, 2010, when the respondents stopped payment of

those benefits.

          Moreover, even if the claimant had proven that she

was totally incapacitated from earning wages after April 27,

2010, a finding which I do not make, the credible evidence

indicates that the claimant was noncompliant with her use of

the bone growth stimulator prescribed to her in order to
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help speed her healing process and alleviate her surgery-

related symptoms.  While the claimant maintains that her

noncompliance was due to her lack of understanding of the

device’s importance to her recovery and to her having not

been properly schooled in its use, I find that these excuses

do not comport with her position as a CNA in that having

received some degree of medical training in order to obtain

her certification, and working in an environment where

obtaining information on such a device is as easy as asking,

the claimant knew, or she should have known, the importance

of this device to her recovery.  Therefore, the

preponderance of the evidence indicates that the claimant’s

noncompliance with her use of the bone growth stimulator,

which her treating surgeon stated without equivocation would

have helped her heal faster had she used it as prescribed,

constitutes unreasonable conduct on the claimant’s part in

that, at the very least, it prolonged her need for

treatment.  Therefore, even if she had otherwise proven

entitlement to said benefits, because the claimant’s conduct

is tantamount to an independent intervening cause pursuant

to Ark. Code Ann. § 11-9-102(4)(F)(iii), which prolonged her

period of disability and need for treatment, I find that she
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has failed to prove by a preponderance of the evidence that

she is entitled to temporary total disability from July 7,

2010, through October 20, 2011.

          Because I find that the claimant has failed to

prove by a preponderance of the evidence that she is

entitled to benefits from July 7, 2010, through October 20,

2011, I further find that the respondents cannot be assessed

a late penalty on those benefits pursuant to Ark. Code Ann.

§11-9-802(c).  However, since the majority has found that

the claimant is entitled to temporary total disability

benefits during that time, I find that the claimant has

nonetheless failed to prove that the respondents should be

assessed a late penalty under §11-9-802(c) on said benefits,

therefore, I concur in this finding.

          The claimant was returned by her physician to

light duty on April 27, 2010.  Approximately two weeks later

she arbitrarily left her employment with the respondent

employer on the basis that she could no longer discharge her

duties due to physical symptoms associated with her

compensable injury.  The claimant now contends that she was

instructed by her supervisor to return to her doctor at that



GILSTRAP - F909603 48

time, but she has offered no evidence to support this

allegation.

          The claimant failed to return to her doctor in a

timely manner, waiting instead almost two months to seek a

medical opinion as to her ability to continue working.  In

the meantime, upon learning that she had been released to

return to work with restrictions, the respondents ceased

paying the claimant temporary total disability benefits. 

Notwithstanding a prior order for the respondents to pay

these benefits until “a date yet to be determined,” the

respondents were under no obligation to continue paying said

benefits indefinitely.  Rather, when the respondents had a

legitimate reason to believe that the claimant was no longer

entitled to these benefits, there was no ordered obligation

for the respondents to continuing paying them.  Had the

claimant returned to her doctor in a timely manner and

presented proof to the respondents that she was no longer

able to work due to her compensable injury, the outcome in

this claim might be different.  Given, however, that the

respondents had a legitimate and unchallenged basis upon

which to cease paying the claimant’s temporary total

disability benefits as of July 7, 2010, no penalty under
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§11-9-802(c) can be assessed to them for doing so.  An open-

ended award of benefits through a date yet to be determined

is not the equivalent of an award of benefits through

infinity.  Accordingly, I find that no penalty can be

assessed for the respondents’ failure to pay benefits once

they learned that the claimant’s treating physician had

released her to return to work. Further, even though Ms.

Canada removed the claimant from work upon the claimant’s

return to clinic on June 17, 2010, her physical examination

at that time produced no objective medical evidence that the

claimant’s continuing complaints of pain and other symptoms

were related to her compensable injury.  Because

degenerative disease was found in the claimant’s spine other

than at the injured levels, and with no objective medical

evidence to indicate otherwise, reasonable minds could

conclude that the claimant’s continuing symptoms are a

result of the degenerative changes that she will undoubtedly

continue to experience in her spine over time, and which are

unrelated to her compensable injury.  Therefore, the

respondents should not and can not be penalized for

controverting payment of continuing benefits to a claimant

who has offered no objective  medical evidence to
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substantiate that her continuing complaints are causally

connected to her compensable injury.

          In reaching this finding, I find St. Edwards Mercy

Medical Center v. Dart, 2011 Ark. App. 583, ___S.W.3d ____

(2011), citing Castleberry v. Elite Lamp Co., 69 Ark. App.

359, 13  S.W.3d 211 (2000) insightful.  The court held in

these cases that an employer's unsureness about its

obligations with regard to an award of benefits does not

relieve the employer's responsibility to promptly pay

benefits.  I agree these cases stand for this proposition. 

However, these cases do not prevent an employer from relying

upon reasonable evidence of changed circumstances pointing

to an end of the healing period to cease the payment of

benefits when they have been awarded through a date yet to

be determined.  Looking beyond the language in St. Edwards

v. Dart, supra regarding unsureness, to the actual fact as

set forth in the Administrative Law Judge's opinion which

was affirmed and adopted by the Full Commission on January

11, 2011 (F613791), the facts are virtually identical to the

present case.  In St. Edwards v. Dart, supra, the claimant

was awarded temporary total disability benefits from the

date of surgery through a date yet to be determined. 
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Respondents did not timely pay these benefits claiming

unsureness.  However, they eventually paid the benefits

through the date of the original hearing.  A subsequent

hearing was held on claimant's entitlement to additional

temporary total disability benefits as well as a late

payment penalty.  Although the Administrative Law Judge, and

thus, the Full Commission, found that the claimant's

temporary total disability benefits should extend beyond the

date of the original hearing, a late payment penalty was

only assessed against those benefits paid through the

original hearing date.  In so finding, the Administrative

Law Judge reasoned that given the medical evidence the

respondents had a reasonable basis for stopping temporary

total disability benefits when they did.  Thus, although

benefits were awarded after the second hearing over and

above that which the respondents had previously paid, no

late payment penalty was assessed on those newly awarded

benefits.  Therefore, while St. Edwards v. Darts, supra,

stands for the proposition that unsureness does not relieve

an employer of its responsibility to timely pay an award

benefits, it does not extend to benefits newly awarded after

a legitimate, good faith, effort to rely upon the medical
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evidence to determine the end of the claimant's disability

period.  

          Likewise, in Castleberry v. Elite Lamp Co., supra,

the court only awarded a late penalty on those benefits

ultimately paid by the respondents.  A penalty was not

assessed for the actual stopping payment of benefits at a

date later determined to be inappropriate.  Again, although

benefits were subsequently awarded to continue after the

second hearing, respondents were not assessed a penalty on

this new award.

          Ark. Code Ann. § 11-9-802(c) was never intended to

penalize respondents for ceasing payment of temporary

benefits when in possession of a doctor's record which

unequivocally states that a claimant is released to light

duty and thus no longer able to satisfy one of the two-

pronged requirements for such benefits in that the claimant

is no loner totally incapacitated from earning wages. 

Accordingly, for these reasons set forth above, I must

respectfully dissent in part and concur in part from the

majority’s opinion. 

                                                            
  KAREN H. MCKINNEY, COMMISSIONER


