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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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ROBERTA GIBSON, EMPLOYEE  CLAIMANT

WAL-MART ASSOCIATES, INC., EMPLOYER RESPONDENT NO. 1

CLAIMS MANAGEMENT, INC., CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED JANUARY 19, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS, Attorney at
Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE DALE BROWN,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed July 29, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
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parties at the prehearing conference
conducted on July 29, 2010, and
contained in a pre-hearing order filed
August 10, 2010, are hereby accepted as
fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she is
permanently and totally disabled.

3. The claimant has proven that she suffered a loss
in wage earning capacity as a result of her
compensable injury in an amount equal to 18
percent impairment to the body as a whole.

4. The claimant’s attorney is entitled to an
attorney’s fee in an amount commiserate with the
benefits given herein and the Arkansas Workers’
Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant is

permanently and totally disabled, and I would award benefits

accordingly.

Permanent total disability is defined as inability,

because of compensable injury or occupational disease, to earn

any meaningful wages in the same or other employment.  Ark. Code

Ann. §11-9-519 (e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wage in the

same or other employment.  Ark. Code Ann. §11-9-519 (e)(2).  The

same factors considered when analyzing wage-loss disability

claims are usually considered when analyzing permanent and total

disability claims.  See Ark. Code Ann. §11-9-519 (c);  Rutherford

v. Mid Delta Community Services, Inc.,  102 Ark. App. 317, 285

S.W. 3d 248 (2008).  Such factors include the worker's age,
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education, work experience, medical evidence and any other

matters which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work history and

education.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990), 54 Ark. App. 130, 923 S.W.2d 886 (1996).

Here, the major factor in the claimant’s permanent and

total disability is her need for heavy narcotic medication after

she underwent an L4-5 fusion around October 2008.  The claimant’s

authorized treating physician, Dr. Kim Emerson, opined that the

claimant is not able to return to work because of the drug usage.

The question of whether or not the heavy medication use is

reasonably necessary medical treatment was not litigated.  In Dr.

Emerson’s medical records there is a “pain contract”:

You have signed a controlled
medication agreement and will be
held to this contract.  Violation
of this contract could result in
termination of our patient
physician relationship and your
family members may be terminated as
well due to the conflict of
interest.  You continue to be
unable to do any work of any kind. 
You are unable to lift anything
heavier than a coffee cup.  There
should be no lifting, bending,
twisting, pushing, pulling,
kneeling, fingering, over ten
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minutes consecutively due to the
spine pain and weakness and
neuropathy.  The continued pain and
Hydrocodone usage on a routine
basis makes you unable to store new
memory, access old memory, have
focus and concentration.  You are
unable to train for less sedentary
work.

Dr. Emerson also stated in her deposition: “My concern

is that any patient that takes two Hydrocodone every four to six

hours, and is trying to work any type of job could be impaired.” 

On October 11, 2010, Dr. Emerson filled out a “Medical Source

Statements of Ability to do Work-Related Activities.”  The

restrictions documented there show that, realistically, there is

no position the claimant can reasonably hold, or, for that

matter, acquire.  Dr. Emerson specifically wrote: “Patient has

not exhibited ability to focus, concentrate, store new memory or

access old memory due to uncontrolled pain since November 2005-

current.  Has required appropriate pain medication for quality of

life.”  One restriction states that the claimant is unable to

sit, stand, or walk more than 30 minutes at a time, with a total

during a day of 2 hours.  In the claimant’s position with the

respondent, she was required to sit much longer than 2 hours a

day, and more than 30 minutes at a time.  In most positions, she

would be required to sit or stand more than her restrictions

allow.  She is not to walk or stand more than 2 hours during the

day.  With regard to why the claimant has limitations, Dr.
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Emerson states: “Patient unable to do any of the above activities

due to unsure balance and position related to back pain and usage

of narcotic medications to control pain.”

I find that the claimant’s injury, the debilitating

pain resulting from that injury, and the medications required

because of that injury, make it impossible for her to hold down

gainful employment.  Dr. Emerson explained: “If you have

continued lumbar pain and you have to take continuous rescue

medication, that you should not be in a workplace taking those

medications.”  Dr. Emerson also stated in her deposition:

The American Pain Management
Association would say that, if your
pain is above 6 on a scale of 1 to
10, that your ability to focus is
severely compromised because there
is probably not a time that your
pain is not in your cognition.

Furthermore, a vocational analysis was performed by

Tanya Rutherford Owen. Ms. Owen agreed that the claimant is

permanently and totally disabled, and stated:

Mrs. Gibson’s previous work history
has consisted primarily of
sedentary level work.  She is
currently not employed and has been
out of the labor market for five
years.  She is also of advanced
age.  Based upon the opinion of her
treating physician, she would be
unable to complete a normal workday
due to her need of pain
medications, cognitive
difficulties, as well as her
physical limitations.  With these
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limitations, she would be incapable
of maintaining competitive
employment at this time.

I find that Dr. Emerson and Ms. Owen’s opinions should

be given great weight.  The claimant has had an L4-5 fusion and

been assigned a 12% permanent impairment rating.  While it is

unfortunate, it is a fact of life that some back surgery patients

require heavy narcotic medication.  Here, the claimant requires

such medication.  I agree with Dr. Emerson that someone,

particularly this claimant, at her age and with her work history,

cannot and should not return to the work force.  I find, based on

the claimant’s credible testimony and the medical record, that

the claimant is permanently and totally disabled.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


