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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed November 30, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the evidence, that he sustained
any injury arising out of and during the course of
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his employment on January 14, 2011, which has been
established by medical evidence supported by
objective findings related to an alleged slip and
fall on said date.

4. The claimant has failed to prove that his physical
problems, need for medical treatment and
disability, if any, after January 14, 2011, are
causally related to a January 14, 2011, work-
incident.

5. Even if the claimant could prove that he sustained
an injury on January 14, 2011, which is
contradicted by a preponderance of the evidence, I
find that the accident was substantially
occasioned by the use of illegal drugs and/or
prescription drugs used in contravention of
physicians orders and therefore the claimant did
not sustain a compensable injury as defined by
Ark. Code Ann. §11-9-102(4)(B)(iv).

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

     I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

sustained a compensable specific incident injury when he slipped

and fell on an icy roof on November 30, 2011.  Furthermore, I

find that the record contains objective findings.  Finally, I

find that the claimant’s injury occurred due to an icy roof, not

marijuana intoxication.

Specific Incident Injury

I find the claimant sustained a compensable specific

incident injury.  For the claimant to establish a compensable

injury as a result of a specific incident which is identifiable

by time and place of occurrence, the following requirements of

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an
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injury arising out of and in the course of employment; (2) proof

by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in Ark. Code

Ann. §11-9-102 (4)(D), establishing the injury; and (4) proof by

a preponderance of the evidence that the injury was caused by a

specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App.

126, 938 S.W.2d 876 (1997).

In Edens v. Superior Marble & Glass, 346 Ark. 487

(2001), the Arkansas Supreme Court held that “identifiable by

time and place” meant subject to identification, and did not

require the claimant to specify the exact time of the occurrence.

The phrase "arising out of the employment" refers to

the origin or cause of the accident, so the employee is required

to show that a causal connection exists between the injury and

his employment.  Gerber Products v. McDonald, 15 Ark. App. 226,

691 S.W.2d 879 (1985).

This was not an unwitnessed fall.  The claimant’s

supervisor, Mr. Ira Culpepper, testified that when he asked the

claimant’s co-workers if they had seen the fall, “Travis” said

that he had witnessed the fall.  Furthermore, Mr. Culpepper said:

“the people that I talked to said they saw him getting up off -
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about three or four steps away from the hatch, getting up off the

ground.”

The Administrative Law Judge, affirmed and adopted by

the majority, questioned the claimant’s veracity, but arbitrarily

dismissed the evidence provided by Mr. Culpepper indicating that

there were several witnesses to the claimant’s fall.

Objective Findings

The claimant must show medical evidence of an injury,

supported by objective findings.  Ark. Code Ann. §11-9-102(4)(D).

Objective findings are defined as findings that cannot come under

the voluntary control of the patient.  Continental Express, Inc.

v. Freeman, 66 Ark. App. 102, 989 S.W.2d 538 (1999).  The

claimant has objective medical findings of an injured lumbar

disc, as evidenced by an MRI taken on February 21, 2011.

Specifically, the findings indicate: “At L4-5 a moderate

circumferential bulging annulus contributes to severe left and

moderate right foraminal stenosis.  There may be mass effect upon

the exiting left L4 nerve root.”

Drug Defense

Arkansas Code Annotated §11-9-102(4)(B)(iv)(b) provides

that the presence of alcohol, illegal drugs, or prescription

drugs used in contravention of a physician’s orders shall create

a rebuttable presumption that the injury or accident was

substantially occasioned by the use of alcohol, illegal drugs, or
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prescription drugs used in contravention of physician’s orders.

Here, the claimant’s supervisor testified that he had

run into the claimant several times during the day, and there was

no time on the date of injury that the claimant appeared to be

intoxicated.  Mr. Culpepper testified that, if he had suspected

intoxication, he would have taken steps to bring it to the

attention of the general contractor.

The claimant testified that, after he got home, his

pain increased to the point that he smoked marijuana for pain

relief and to try to help him sleep on Saturday night.  Bill

Engelhart testified that he provided marijuana to the claimant to

help ease his pain.

Additionally, I would note that there is nothing about

falling on an icy roof that would lead one to automatically

assume that the person falling is intoxicated.  The claimant is

not the only person who fell on this job due to the treacherous

work conditions.

     For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


