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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed February 29, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has failed to prove by a
preponderance of the evidence that his need for
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medical treatment after November 25, 2010 is
directly and causally related to his August 16,
2007 work-related injury.

4. The claimant has failed to prove by a
preponderance of the credible evidence that he is
entitled to additional medical treatment after
November 25, 2010.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find the claimant is

entitled to additional reasonably medical services in the form of

pain management.

The Workers’ Compensation Act requires employers to

provide such medical services as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508(a) (Repl. 2002).  Injured employees must prove

that medical services are reasonably necessary by a preponderance

of the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms resulting

from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995); See Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The

Court of Appeals has noted that, even if the healing period has

ended, a claimant may be entitled to ongoing medical treatment if

the treatment is geared toward management of the claimant’s

compensable injury.  See Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230; 184 S.W.3d 31, (2004), citing Artex Hydrophonics,



Gates - F711660 4

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Furthermore, the Court of Appeals has found that treatment

intended to help a claimant cope with chronic pain attributable

to a compensable injury may be reasonable and necessary.  See

LVL, Inc. v. Ragsdale, 2011 Ark. App. 144.  Additionally, a

claimant does not have to provide objective medical evidence of

his continued need for treatment.  Castleberry v. Elite Lamp Co.,

69 Ark. App. 359, 13 S.W.3d 211 (2000), citing Chamber Door

Indus., Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).

Here, the claimant sustained a compensable injury on

August 17, 2007.  The respondents accepted the claim as

compensable and paid a substantial amount of medical and

disability benefits.  Eventually, the respondents took the

position that further medical treatment was not reasonable and

necessary.  A claim was filed and, after a hearing, an

Administrative Law Judge issued an opinion dated March 17, 2009,

ordering the respondents to pay for pain management services, and

certain diagnostic testing ordered by Dr. Michael Moore, a Little

Rock orthopaedist.  That decision was affirmed by the Commission

and the Arkansas Court of Appeals.

The respondents paid for the medical treatment ordered

in 2009, plus certain additional medical treatment the claimant

later incurred.  However, the respondents subsequently contended

the claimant had reached his point of maximum medical improvement
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on November 25, 2010, and that medical treatment after that date

was not reasonable and necessary.  Once again, the claimant filed

a claim for additional medical treatment consisting of pain

management, medications, and similar care.  

As the result of the claim, an Administrative Law Judge

conducted a hearing on January 9, 2012.  The resulting opinion,

dated February 29, 2012,  held the medical treatment in question

was not reasonable and necessary.  This opinion has been affirmed

and adopted by the majority.

The claimant’s 2007 injury occurred when his right hand

became caught in a “free spinning” crank handle and was struck

multiple times.  The claimant was initially seen by Dr. David

Stewart, a primary care physician in Benton, Arkansas, who

diagnosed him as suffering from a severe bruise and noted

discoloration and swelling.  He prescribed ice, medications and

similar conservative treatment.  Dr. Stewart’s notes indicated

the claimant’s hand was x-rayed, but his records do not reflect

the result of that test.  Presumably, they were negative since

the claimant did not undergo any surgeries, his hand was not

splinted or put in a cast, nor did he receive have any other

treatment normally associated with broken bones.

As time went on, the claimant continued to have

problems with his hand and right thumb.  In addition to treatment

from Dr. Stewart, the claimant was also seen by Dr. John Yocum, a
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Little Rock orthopaedist.  Also, the Workers’ Compensation

Commission granted a change of a physician for the claimant to

Dr. Michael Moore.  At the direction of Drs. Yocum and Moore, the

claimant underwent several diagnostic tests, including NCVs,

MRIs, bone scans, Doppler testing, and clinical examinations. 

None of the claimant’s doctors have ever been able to determine a

specific cause of his continuing complaints of pain, tingling and

swelling.

However, Dr. Stewart and the claimant’s other

physicians prescribed him various medications to treat his pain

and inflammation.  As indicated above, the respondents eventually

controverted the claimant’s entitlement to treatment from Drs.

Stewart, Yocum, and Moore, contending none of their treatment was

reasonable and necessary.  But an Administrative Law Judge found

the treatment to be reasonable and necessary and ordered them to

pay for it and the prescribed medications.

In regard to the present litigation, the respondents

contend the medication the claimant is currently receiving is not

reasonable and necessary.  They base this contention on the

opinion of Dr. Michael Moore and because no physician the

claimant has seen has determined any objective reason for the

claimant’s continued complaints.

I find that view is not supported by either the medical

record or applicable law.  It is not required a claimant
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establish objective findings to justify an award of reasonable

and necessary medical care.  That requirement only exists as to

establishing the compensability of the injury or the entitlement

to permanent disability benefits.  See Ark. Code Ann.  §§11-9-102

(4)(E)(ii) and (F)(ii).  The correct standard is whether the

treatment is reasonably necessary in connection with the injury. 

Wal-Mart Stores v. Brown, 52 Ark. App. 600, 120 S.W.3d, 155

(2003). 

During the hearing, the claimant credibly testified as

to the ongoing difficulties he has suffered with his right hand,

including repeated swelling and severe pain.  While the claimant

continued to work with this condition, he testified that it has

caused him significant problems and he is able to function only

through the use of pain and anti-inflammatory medication.  The

efficacy of this treatment is evidenced by the claimant’s ability

to continue to work as a welder, an activity which involves

repetitive gripping and lifting involving his right hand.  

It is also significant that the type of treatment the

claimant is seeking is exactly the same treatment he was awarded

in the Administrative Law Judge opinion of February 18, 2009. 

Specifically, at that time the claimant was found to be entitled

to receive pain management and related conservative treatment

from Drs. Stewart and Yocum.  The parties have stipulated the

prior Administrative Law Judge opinion has become final and is
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the law of the case.  Further, no evidence had been offered to

suggest the claimant’s condition has materially changed since the

2009 opinion.  Therefore, I do not believe it can be credibly

argued the claimant is not entitled to continued pain management

treatment from his current doctors who are providing exactly the

same treatment.

The Administrative Law Judge, affirmed and adopted by

the majority, also placed far too much reliance on the reports

and opinions from Dr. Moore.  While it is true Dr. Moore opined

in his reports of November 2, 2010 and November 25, 2010, the

claimant did not require any further evaluation or treatment, Dr.

Moore made it clear in his deposition he was only referring to

the treatment he could provide.  Under questioning by both

respondent’s and claimant’s counsel, Dr. Moore repeatedly stated

he was a surgeon in the business of providing surgical treatment,

not pain management.  He emphasized he had no experience with

treating chronic pain and was not capable of rendering opinions

on whether the claimant should be receiving pain management

services.  Significantly, claimants’ counsel asked him the

following question: “So in finalizing the questions to you,

whether Mr. Gates needs additional pain medication would be

whether or not he has pain and whether or not a pain specialist

believes he needs that?”
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In reply, Dr. Moore stated: “Correct.  Yes, sir.  I believe

that.”

Additionally, in a letter from claimant’s counsel, Dr.

Moore was asked if it was reasonable and necessary for the

claimant to continue seeing his primary care physician for

continued conservative treatment and receipt of pain medication

for his chronic right-hand pain.  In response, Dr. Moore checked

the box indicating yes.

When the medical records generated by Dr. Moore are

considered, it is readily apparent his opinions cannot be the

basis for denying the medical treatment the claimant is seeking. 

First, Dr. Moore makes it abundantly clear he is not an expert in

the area of pain management and is not in a position to  state

whether the claimant should be receiving continued medication for

his chronic pain syndrome.  In fact, Dr. Moore makes it clear he

is deferring that decision to the claimant’s treating physicians.

Also, Dr. Moore conditions his statement that the claimant does

not need further treatment on a lack of objective findings

justifying the treatment.  Not only is that not the correct

standard for determining whether a claimant is entitled to

further care, it is clear Dr. Moore is making this recommendation

for surgical treatment of the hand.  However, the claimant is not

seeking that type of treatment.  Rather, he is asking for

conservative treatment primarily in the form of pain medication,
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administered by his current treating physicians.  As indicated

above, Dr. Moore specifically stated those physicians should be

the ones to make that decision, not him. 

The correct issue for determination, is whether the

medical record is sufficient to deny the claimant the pain

management treatment he was previously awarded.  The respondents

have not offered any evidence demonstrating there has been a

change in the claimant’s condition indicating the claimant no

longer needs this treatment.  In fact, the claimant’s complaints

have been remarkably consistent since his injury.  Specifically,

he notes periodic swelling and discoloration of his hand

accompanied with severe pain.  As indicated above, the pain

medication and anti-inflammatories the claimant has been

prescribed have been essential in permitting his return to work.

The claimant has offered medical reports from Dr. Jill

Bryson, the primary care physician, to whom he was referred when

Dr. Stewart, his original treating doctor retired.  Dr. Bryson

indicated the claimant was continuing to suffer from symptoms

related to his original compensable injury and prescribed him

various medications to control those symptoms.  In addition, Dr.

Bryson later referred the claimant to the Arkansas Pain

Management Center where he came under the treatment of Drs.

Robert Reichard and Dr. Kristy King.  Those physicians have been

prescribing the claimant Percocet, to help reduce the claimant’s
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pain and Mobic, an anti-inflammatory.  Significantly, Drs.

Reichard and King are pain management specialists, who are the

type of doctors which Dr. Moore specifically stated would be in

the best position to determine the type of medical care the

claimant required. 

I find that the medical record clearly establishes the

claimant is entitled to receive the medical treatment he has

requested.  Even Dr. Moore, whose opinion the Administrative Law

Judge, affirmed and adopted by the majority, cited in denying

this claim, repeatedly opined the question as to whether the

claimant should be receiving additional pain medication would

best be left to a pain management specialist.  In that regard,

the three physicians who have been treating the claimant, two of

which are in that speciality area, are the ones prescribing the

claimant a pain reliever, analgesics and directing the claimant’s

overall treatment.

There also appears to be little doubt the claimant’s

chronic pain symptoms are the result of his compensable injury. 

In awarding this treatment in 2009, the Administrative Law Judge

specifically found these symptoms related to the compensable

injury.  The doctors presently treating the claimant have made

that same correlation and are clearly providing the claimant the

medical treatment he was previously awarded, which was found not

only to be reasonable and necessary, but related to his
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compensable injury.  Nothing has changed since the previous round

of litigation to justify terminating the benefits the claimant

was awarded.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


