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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed January 12, 2012.  The administrative law

judge found that the claimant’s right shoulder injury was

causally related to an accident occurring January 29, 2010. 

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s opinion. 

The Full Commission finds that the claimant did not prove by
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a preponderance of the evidence that he sustained a

compensable injury to his right shoulder.  

I.  HISTORY

Bradley Scott Fultz, age 43, testified that he had

formerly been employed with the Arkansas State Highway and

Transportation Department for over 20 years.  The parties

stipulated that the claimant sustained compensable injuries

on January 29, 2010.  The claimant testified that he was

working at night during a snowstorm on that date.  The

claimant testified on direct examination:

Q.  If you would, describe to the judge what
happened on that day.

A.  Okay, I pulled over on Highway 412 east of
town.  The snow was building up on my windshield
and on my warning lights, my flashing lights, and
my headlights was where I couldn’t see and the
public couldn’t see me, so I got out with a can of
deicer and proceeded to go around my vehicle and
spraying my headlights and cleaning my windshield
off.  When I went to the back of the vehicle, I
had pulled over on the side of the road, I was
cleaning them off, and I slipped and fell, and
when I did, I’m pretty sure I fell on that can of
deicer around in this area here.  

Q.  And you are pointing to the front of your
chest?

A.  The front of my chest.  I just fell on my
face.  It felt like just flat out.  My feet went
out higher than my head and it was like black ice
and I fell, and I can remember crawling up to the
ladder, pulling myself up to the ladder to get
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stood up and then going to the - I think it was
the passenger’s side of the dump truck and calling
my supervisor....

Q.  Do you remember whether your right shoulder,
among all these other injuries, was bothering you
or causing you pain?

A.  At that time, no, sir, I don’t specifically
remember.

    
The claimant was treated at Arkansas Methodist Medical

Center on January 29, 2010 for complaints of pain on his

left side and left arm.  An emergency physician record

indicated that the location of the claimant’s pain was in

his chest, lower back, and left elbow.  Dr. John Wilson

diagnosed the claimant with left elbow pain and left rib

pain.    

The claimant signed a Form AR-N, Employee’s Notice Of

Injury, on February 1, 2010.  The claimant wrote on the Form

AR-N that an accident had occurred on January 29, 2010: “I

was cleaning my lights off on my truck and fell on the ice.” 

To the question, “What part of your body was injured?”, the

claimant wrote, “Left side of body, arm, leg, mid section of

my body rib area.”

Dr. Tory Stallcup examined the claimant on February 1,

2010:
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41 year old male presents with c/o joint pain pt
notes that while cleaning the lights on his truck
this last Friday PM, he slipped and fell on the
ice.  He landed on his left side/chest and has
injuries with pain on left chest, left knee, and
left shoulder.
He notes that his knee wasn’t initially that bad
but has gotten worse since the fall....

Dr. Stallcup assessed “1.  Contusion of chest wall.  2. 

Contusion of knee.  3.  Contusion of shoulder region.  4. 

Fall - slipping, tripping.  5.  Accid on street/highway.” 

Dr. Stallcup arranged diagnostic imaging of the claimant’s

left knee, left shoulder, and left ribs.  

The claimant testified that at the time he first began

treating with Dr. Stallcup, “I was hurting so bad, I

couldn’t really pinpoint exactly where I was hurting I was

hurting so bad.”  The claimant followed up with Dr. Stallcup

on February 10, 2010: “41 year old male presents with c/o

joint pain pt notes that while cleaning the lights on his

truck this last Friday PM, he slipped and fell on the ice. 

He landed on his left side/chest and has injuries with pain

on left chest, left knee, and left shoulder.”  Dr. Stallcup

assessed “1.  Contusion of chest wall.”

The claimant testified that he returned to work for the

respondent-employer in about March 2010.  The claimant

testified on direct examination:
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Q.  I’d like to ask you now to describe for the
judge when was the first time that you realized
that you were having problems with pain with your
right shoulder.

A.  I’m not sure on the days, but I know when it
seemed like when other stuff started healing up is
when, you know, I started noticing my shoulder was
hurting....

Q.  Let’s try to move forward to the middle of
2010.  Let’s say when it got warm, spring, summer
of 2010.  During that period of time were you
having problems with your right shoulder?

A.  Yes, sir....It just seemed like it
progressively started getting worse.  I mean, I
don’t know how other to put it, but it was just -
just go to the point where I couldn’t stand it....

The claimant’s testimony and the colloquy at hearing 

indicated that the claimant ended his employment with the 

respondent-employer in about November 2010.  The claimant 

testified on direct:

Q.  Now, we have medical documentation that the
first time you saw another medical care provider
was November the 19th of 2010.  Does that sound
right?

A.  Yes, sir.

Q.  What was going on with your shoulder at that
time that caused you to go see a doctor?

A.  It was just excruciating pain.  It had gotten
progressively worse, like I said, and I was going
to the doctor to get some help, get some relief or
something, I don’t know.  I mean, I just had to go
see the doctor.      
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The record indicates that Jamie Jordan, ANP, saw the

claimant on November 19, 2010: “Pt c/o R shoulder pain. 

Fell last January and had shoulder fracture that went

undetected for a while.  Has had progressive pain and

weakness in R shoulder.”  The assessment was “1. 

Pain/Shoulder.”  

An MRI of the claimant’s right shoulder was taken on

December 3, 2010:

This is a 42 year old patient with pain and
weakness in the right shoulder.  Fell on the ice 1
year ago and has had limited range of motion and
pain since....

Opinion: Degenerative change of the AC joint
producing impingement on the supraspinatus muscle
tendon junction.  Rotator cuff tear involving
supraspinatus tendon just distal to the acromion
near full thickness with retraction.  Partial
substance tear of fibers of the subscapularis
muscle.  

Dr. Jeremy P. Swymn saw the claimant on December 13,

2010:  

This is a 42 year old male who is from Paragould
and works at the Highway Department.  He has had
right shoulder pain after an injury at work.  He
fell on the ice last year and has had continued
right shoulder pain....He currently is to the
point where he is unable to lift his arm over his
shoulder secondary to pain....

X-RAYS: From Paragould and MRI from Paragould. 
The x-rays reveal no obvious fracture, dislocation
or bony lesion.  The joint spaces are well
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maintained.  His AC joint has significant
degenerative change, however.  This is only a 2
view of the shoulder.  His MRI is read out as
having a possible full thickness rotator cuff
tear.  I think this is circled as a bursal sided
tear.  I don’t know if I necessarily agree with
this, however, he does have significant bursitis
and impingement from the osteophyte.  

Dr. Swymn assessed “Impingement syndrome.  Scapula

thoracic bursitis.”  Dr. Swymn planned injection treatment. 

The claimant testified that he had received two injections

from Dr. Swymn.  The claimant testified that he wanted to

continue treating with Dr. Swymn.      

An MRI of the claimant’s right shoulder was taken on

December 29, 2010, with the following conclusion:

Small anterior and posterior labral tears
identified on the axial T1 sequence.  The anterior
labral tear is anterosuperior and the posterior
labral tear appears posteroinferior to mid equator
level when looking en face at the glenoid labrum.
No significant rotator cuff pathology is seen
except for a small amount of subdeltoid bursitis.
Mild bony undersurface spurring of the distal
clavicle at the degenerative acromioclavicular
joint impinging on the supraspinatus slightly.

On August 1, 2011, Dr. Swymn filled out a questionnaire

sent by the claimant’s attorney on March 9, 2011.  Dr. Swymn

checked a space beside the following sentence: “1.  In my

medical opinion based on medical history, clinical

evaluation and review of diagnostic tests, the fall injury



Fultz - G100867 8

of Brad Fultz on January 29, 2010, represents the major

cause of his right shoulder problems.”  Dr. Swymn wrote that

the claimant had the following objective findings to his

right shoulder: “rotator cuff bursitis with impingement.”    

A pre-hearing order was filed on November 16, 2011. 

The claimant contended that “in addition to any admitted

injuries, he also sustained a right shoulder injury as a

result of a slip-and-fall on January 29, 2010.”  The

claimant contended that the respondents “should be held

responsible for all medical treatment related to the right

shoulder injury, together with continued reasonably

necessary medical treatment, while reserving claimant’s

entitlement to future indemnity benefits, if any.”

The parties stipulated that the respondents “have

controverted compensability of a right shoulder injury

related to the admitted incident.”  The respondents

contended that the claimant “cannot prove that he sustained

a right shoulder injury, arising out of and in the course of

his employment, related to the admitted incident.”  

The parties agreed that the primary issue for

determination was “whether the claimant sustained an injury
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to his right shoulder as a result of the January 29, 2010

work-related incident.”  

After a hearing, an administrative law judge filed an

opinion on January 12, 2012.  The administrative law judge

found that the claimant’s right shoulder injury was causally

related to the January 29, 2010 accidental injury.  The

respondents appeal to the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  

The employee must prove by a preponderance of the

evidence that he sustained a compensable injury.  Ark. Code
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Ann. §11-9-102(4)(E)(i)(Repl. 2002).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher Oil

Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  

An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance of

the evidence that his right shoulder injury, need for

medical treatment and disability, if any, is directly and

causally related to a January 29, 2010 slip-and-fall, which

arose out of and during the course of his employment with

the Arkansas Highway and Transportation Department.”  The

Full Commission does not affirm this finding.  We find that

the claimant did not prove by a preponderance of the

evidence that he sustained a compensable injury to his right

shoulder.

The parties stipulated that the claimant sustained

compensable injuries on January 29, 2010.  The claimant

testified that, while attempting to remove ice from his

company vehicle during a snowstorm, he slipped and “fell on

my face.”  The record indicates that the claimant received

medical treatment beginning January 29, 2010.  The claimant

complained of pain in his left side, left arm and elbow,
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chest, and lower back.  A physician diagnosed left elbow

pain and left rib pain.  The claimant did not complain of

any pain involving his right shoulder, and there was no

assessment or diagnosis of a right shoulder injury.  The

claimant signed a Form AR-N, Employee’s Notice Of Injury, on

February 1, 2010.  The claimant reported that he had injured

“Left side of body, arm, leg, mid section of my body rib

area.”  The claimant did not report that he injured his

right shoulder.  

Dr. Stallcup examined the claimant on February 1, 2010. 

Dr. Stallcup noted that the claimant fell and “landed on his

left side/chest and has injuries with pain on left chest,

left knee, and left shoulder.  He notes that his knee wasn’t

initially that bad but has gotten worse since the fall.” 

Dr. Stallcup’s assessment included contusion of the chest

wall, contusion of the knee, and “3.  Contusion of shoulder

region.”  There is no probative evidence of record

demonstrating that Dr. Stallcup was referring to the

claimant’s right shoulder when he assessed a contusion of

the shoulder region.  Dr. Stallcup arranged diagnostic

testing of the claimant’s left knee, left shoulder, and left

ribs.  Neither the claimant nor Dr. Stallcup reported an
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injury to the claimant’s right shoulder as of February 1,

2010.  Dr. Stallcup’s assessment on February 10, 2010 was

“1.  Contusion of chest wall.”  

The claimant testified that he began suffering from

gradually worsening pain in his right shoulder following the

January 29, 2010 accidental injury.  The claimant testified

that he ended his employment with the respondents in about

November 2010.  The first medical report indicating that the

claimant was complaining of right shoulder pain did not

occur until November 19, 2010.  Jamie Jordan, ANP, reported

that the claimant complained of right shoulder pain since a

fall the previous January.  Jamie Jordan indicated that

there was a “shoulder fracture that went undetected for a

while,” and the assessment was “1.  Pain/Shoulder.”  Dr.

Swymn reported on December 13, 2010 that the claimant has

been suffering from “right shoulder pain after an injury at

work.”  Dr. Swymn eventually filled out a questionnaire

provided by the claimant’s attorney which indicated, “1.  In

my medical opinion based on medical history, clinical

evaluation and review of diagnostic tests, the fall injury

of Brad Fultz on January 29, 2010, represents the major

cause of his right shoulder problems.”  
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It is within the Commission’s province to weigh all of

the medical evidence and to determine what is most credible. 

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d

151 (1999).  The Commission is entitled to review the basis

for a doctor’s opinion in deciding the weight and

credibility of the opinion and medical evidence.  Swift-

Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857

(1998).  In the present matter, the Full Commission must

assign zero probative weight to the findings of Jamie Jordan

and Dr. Swymn that the claimant was suffering from right

shoulder pain as a result of the January 29, 2010 accidental

injury.  There is no probative weight of evidence

demonstrating that the claimant sustained an injury to his

right shoulder on January 29, 2010.  The record shows that

the claimant complained of trauma that date involving his

left side, left upper extremity, left ribs, and back.  The

initial treating physicians’ assessments included left elbow

pain, left rib pain, and contusion of the chest wall.  There

is no evidence of record demonstrating that the claimant

also sustained any injury or  trauma involving his right

shoulder.    
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The instant claimant did not prove by a preponderance

of the evidence that he sustained a compensable injury to

his right shoulder.  The claimant did not prove that he

sustained an accidental injury which caused internal or

external physical harm to his right shoulder.  The claimant

did not prove that he sustained an injury to his right

shoulder which arose out of and in the course of employment,

required medical services, or resulted in disability.  The

claimant did not prove that he sustained an injury to his

right shoulder which was caused by a specific incident or

was identifiable by time and place of occurrence on January

29, 2010.  The claimant did not establish a compensable

injury to his right shoulder by medical evidence supported

by objective findings.  The evidence does not demonstrate

that any of the diagnostic findings reported with regard to

the claimant’s right shoulder beginning in December 2010,

including a rotator cuff tear and bursitis, were causally

related to the January 29, 2010 accidental injury.

Based on our de novo review of the entire record, the

Full Commission reverses the administrative law judge’s

finding that the claimant sustained a right shoulder injury

which was causally related to the January 29, 2010 accident. 
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The Full Commission finds that the claimant did not prove by

a preponderance of the evidence that he sustained a

compensable right shoulder injury.  The claimant did not

prove that any of the medical treatment provided for his

right shoulder beginning November 19, 2010 was reasonably

necessary in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2002).  This claim is denied and dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. It is undisputed that the claimant sustained

multiple injuries as a result of a work-related accident on

January 29, 2010.  After a de novo review of the record, I

find that the claimant is entitled to the medical treatment

requested for the claimant’s compensable right shoulder

injury.
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          The dispute in this claim is whether the claimant

sustained an injury to his right shoulder as a result of the

accident where he slipped and fell on black ice, sustaining

multiple compensable injuries.  I find, as did the

Administrative Law Judge, that the claimant is a credible

witness.  The record reflects that, although the claimant

experienced problems involving his right shoulder, he

continued working while taking medications.  The claimant’s

undisputed testimony is that he frequently reported his

right shoulder problems to his supervisors, yet continued

working until his shoulder pain reached a point that he was

forced to quit working and obtain medical treatment in order

to determine the exact nature and extent of his injury.

          The record reflects that the claimant did not

experience any right shoulder problems before January 29,

2010.  Further, the record does not reflect any independent

intervening cause for the claimant’s right shoulder

problems.  The claimant reported his continuing problems to

his supervisor but, nevertheless, continued working while

taking medications.

          I find, as did the Administrative Law Judge, that

the claimant has proven by a preponderance of the evidence
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that he is entitled to the medical treatment requested for

his compensable right shoulder injury.

          As for the claim not being initiated immediately, 

I find it completely logical for a good employee to not

immediately initiate a workers’ compensation claim,

especially in this instance with the onset of pain as the

claimant described.

          When the claimant was questioned as to the delay

in reporting a right shoulder injury, he testified that the

other compensable injuries to his chest and arm hurt so bad

that he had a difficult time pinpointing the pain.  When the

other injuries began to heal, he testified that the right

shoulder pain progressively got worse and worse, to the

point where he could no longer tolerate it.  The claimant

testified that he worked through the pain until it was

unbearable.

          In this case, as in many cases, a good employee

tries to avoid having a workers’ compensation claim and

works through the pain.  Unfortunately, this often leads to

completely compensable injuries not being covered by

workers’ compensation due to a causation question, which is

the problem in this case.  It is unfortunate that good
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workers are punished by the workers’ compensation system as

it currently exists in Arkansas.

    _______________________________
                        PHILIP A. HOOD, Commissioner


