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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G004576    

JOHNNIE FOSTER,
EMPLOYEE CLAIMANT

TYSON POULTRY, INC.,
SELF-INSURED EMPLOYER RESPONDENT

TYNET INC.,
TPA RESPONDENT

ORDER FILED SEPTEMBER 4, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GEORGE BAILEY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE JEREMY
SWEARINGEN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed June 19, 2012.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The employer/employee/carrier relationship
existed on or about September 23, 2008, when
the claimant sustained a compensable injury to
her left hand and right thumb.
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3. The claimant’s earnings were sufficient to
entitle her to a compensation rate of $277.00
for temporary total disability and $208.00 for
permanent partial disability benefits.  The
claimant’s average weekly wage was $415.00.

4. Respondents have paid some temporary total
disability benefits and claimant continued to
work through July 28, 2010.

5. Respondents have paid all medical and
indemnity benefits owed through the claimant’s
release on August 6, 2010.

6. The claimant sought unauthorized treatment at
UAMS from March 29, 2011, until August 2,
2011.

7. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to all related unpaid medical
expenses and unpaid medically related travel
expenses incurred with UAMS after August 2,
2011.

8. The claimant has failed to prove by a
preponderance of the evidence that she was
justified in seeking medical treatment outside
the chain of authorized workers’ compensation
medical referrals.

9. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional temporary total
disability benefits from July 29, 2010, to a
date yet to be determined.

10. The claimant has failed to prove by a
preponderance of the evidence that the
respondents have controverted this claim.

11. The other issues are reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
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Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the June 19, 2012

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          After a de novo review of the record, I must

respectfully concur, in part, and dissent, in part, from

the majority opinion.  As I believe the claimant should

have, and still should, use the Change of Physician
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procedure for treatment at UAMS, I concur with the

majority on this issue.

          However, I find that, despite the medical

evidence of record being unauthorized, it still clearly

shows, for the purpose of temporary total disability

benefit determination, that the claimant has remained in

her healing period.  But for an unsuccessful attempt to

return to work, the claimant is not working.  As such,

under the standard set in Wheeler Construction Co. v.

Armstrong, 41 S.W.3d 822, 73 Ark. App. 446 (2001), I

find that the claimant is entitled to temporary total

disability benefits from July 29, 2010 until a date yet

to be determined.

          In making this determination, I place little

weight on Dr. Annette Meador’s August 6, 2010 opinion

that the claimant had reached maximum medical

improvement.  The weight of the medical evidence of

record shows that Dr. Meadors was wrong.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from 

the majority opinion.

                        _______________________________
                        PHILIP A. HOOD, Commissioner


