
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G004576    

JOHNNIE FOSTER,
EMPLOYEE CLAIMANT

TYSON POULTRY, INC.,
SELF-INSURED EMPLOYER RESPONDENT

TYNET INC.,
TPA  RESPONDENT

ORDER FILED AUGUST 21, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GEORGE BAILEY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE JEREMY SWEARINGEN,
Attorney at Law, Little Rock, Arkansas.

ORDER

The claimant in the above-styled matter moves to submit

additional evidence and to file a belated reply brief.  The

Full Commission denies the claimant’s motions.  

The parties stipulated that the claimant sustained a

compensable injury on September 23, 2008.  The parties

stipulated that the respondents provided medical treatment

and paid temporary total disability benefits.  A pre-hearing

order was filed on January 17, 2012.  The claimant
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contended, among other things, that she was entitled to

additional medical treatment and additional temporary total

disability benefits.  The respondents contended that all due

temporary total disability benefits had been paid and that

the claimant had sought unauthorized medical treatment.  The

parties agreed to litigate issues including “5. 

Controversion and attorney’s fees.”  

An administrative law judge filed an opinion on June

19, 2012.  The administrative law judge found that the

claimant failed to prove she was entitled to unpaid medical

expenses, that the claimant failed to prove she was entitled

to additional temporary total disability benefits, and that

the claimant failed to prove that the respondents

controverted the claim.  The claimant filed a timely notice

of appeal to the Full Commission.  The Clerk of the

Commission subsequently issued the following briefing

schedule: “Claimant’s brief will be due July 20, 2012. 

Respondents’ brief will be due August 3, 2012.  Claimant’s

reply brief will be due August 10, 2012....Any extension

request must be submitted prior to the due date.”  

The claimant filed a brief to the Full Commission on

July 20, 2012 and the respondents filed a brief on July 23,
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2012.  Rather than file a reply brief by the scheduled due

date, the claimant has filed a Motion To Designate For The

Record, On Appeal, Certain Filings In The Commission File In

Support Of Point II Of Claimant’s Brief.  The claimant has

“designated” the parties’ pre-hearing questionnaires as

“part of the Record on Appeal to the Commission.”  The

respondents ask the Full Commission to deny the motion.

Ark. Code Ann. §11-9-705(Repl. 2002) provides:

(c) INTRODUCTION OF EVIDENCE.  (1)(A) All oral
evidence or documentary evidence shall be
presented to the designated representative of the
commission at the initial hearing on a
controverted claim, which evidence shall be
stenographically recorded.  
(B) Each party shall present all evidence at the
initial hearing.
(C)(i) Further hearings for the purpose of
introducing additional evidence will be granted
only at the discretion of the hearing officer or
commission.

  
In order for the Commission to allow submission of

additional evidence, the movant must demonstrate that the

new evidence is relevant; that the new evidence is not

cumulative; that the new evidence would change the result of

the case; and that the movant was diligent in presenting

evidence to the Commission.  Long v. Wal-Mart Stores, Inc.,

98 Ark. App. 70, 250 S.W.3d 263 (2007).
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In the present matter, even if the new evidence is

relevant and not cumulative, which we do not find, the

movant has not demonstrated that the new evidence would

change the result of the case.  Nor has the movant

demonstrated that she was diligent in presenting the new

evidence.  Therefore, the Full Commission denies the

claimant’s motion.

The claimant’s reply brief was due on August 10, 2012. 

The claimant did not move to file a belated reply brief

until August 13, 2012.  The Full Commission therefore denies

the claimant’s motion to file a belated reply brief.  The

Full Commission directs the Clerk of the Commission to

promptly place this matter on our submission docket.  The

Full Commission assures both parties that we will adjudicate

this claim in accordance with relevant Arkansas law based on

the evidence submitted at the hearing before the

administrative law judge.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

                                                       
                        PHILIP A. HOOD, Commissioner


