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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed May 14, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the prehearing conference
conducted on November 2, 2011, and
contained in a pre-hearing order filed
November 4, 2011, are hereby accepted as
fact.

2. The claimant has failed to prove by a
preponderance of the evidence that he is entitled
to additional medical treatment for his admittedly
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compensable low back injury of August 4, 2010.

3. The claimant has failed to prove by a
preponderance of the evidence that he is entitled
to temporary total disability benefits from
January 13, 2011, to a date yet to be determined.

4. The claimant has failed to prove by a
preponderance of the evidence that his attorney is
entitled to an attorney’s fee in this matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

has sustained a compensable aggravation of a pre-existing

condition and is entitled to additional reasonably necessary

medical treatment and temporary total disability benefits from

January 13, 2011 until a date yet to be determined.

HISTORY

The claimant in this matter is a 52-year-old male who

suffered an admittedly compensable low back injury while employed

by the respondent.  The claimant’s injury occurred when he was

struck by a pallet that was being carried on a forklift, causing

the claimant to fall to the ground, landing on his buttocks.  The

claimant was originally treated at First Care South Amana Clinic

in Fayetteville, Arkansas, by physician’s assistant Kara Pasker. 

At that time, x-rays of the claimant’s lumbar spine and coccyx

were ordered.  The claimant’s visit to the clinic was on August

5, 2010.

On September 2, 2010, the claimant underwent x-rays of

the lumbar spine.  The radiological findings were, “No acute

fractures or dislocations.  Mild lumbar scoliosis is present.” 

The x-rays were read by Dr. Konstantin Berestnev of the Arkansas

Occupational Health Clinic.  That same day, the claimant was seen

by Dr. Berestnev.  The medical report from that visit indicates



Fonseca - G010702 4

that Dr. Berestnev gave an assessment of “low back pain with some

non-organic component to it.”  At that time, the claimant was to

continue with his current medication, Meloxicam, and was to begin

physical therapy.  The claimant was placed on a weight-lifting

restriction of 20 pounds.

On September 17, 2010, the claimant was again seen by

Dr. Berestnev.  At that time, the medical report indicates that

the claimant was doing better.  The assessment from that visit

states, “Low back pain healing.”  The treatment plan portion of

the report indicates that the claimant is to finish his physical

therapy and continue with anti-inflammatory medication, along

with his current work restrictions.  The claimant was to follow-

up in two weeks with Dr. Berestnev.

On October 1, 2010, the claimant again returned to see

Dr. Berestnev.  At that time, the medical record indicates that

the claimant had completed five of the six physical therapy

sessions; however, he was still complaining of low back pain. 

Dr. Berestnev continued the claimant on medications and ordered

another round of physical therapy.

On October 15, 2010, the claimant was again seen by Dr.

Berestnev.  The medical report, in part, states, “The patient

continues to have complaints which are in excess of the clinical

findings.  The patient continues to have some possible waddle

[sic] signs.”  At that time, Dr. Berestnev gave an assessment of
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“non-organic back pain.”  The treatment plan portion of the

medical record indicates that Dr. Berestnev recommended that the

claimant undergo an MRI of his back.  The claimant was placed on

some over-the-counter anti-inflammatory medication and Elavil,

half a pill at nighttime only.  The claimant was placed on

restrictions of avoiding lifting more than 40 pounds at a time. 

On October 26, 2010, the claimant underwent an MRI of

his lumbar spine:

1.  Musculoligamentous sprain/spasm with mild
lumbar levoscoliosis.

2.  Grade 1 retrolisthesis of 2mm of L5 over
the S1 vertebra.

3.  Mildly reduced height with diffuse
assymmetrical bulge of L4-5 and L5-S1 discs
with bilateral moderate facetal arthropathy
and ligamentum flavum thickening, impinging
upon the thecal sac and causing moderate
bilateral neuroforaminal narrowing (worse on
left at L5-S1 and worse on the right at L4-5)
and mild spinal stenosis.

Dr. Chintan Desai electronically signed and reviewed the MRI

report from Arkansas Medical Imaging and Open MRI.

On October 29, 2010, the claimant was again seen by Dr.

Berestnev at the Arkansas Occupational Health Clinic.  A portion

of the medical report from that document states:

At the request of and authorization by, we
are seeing Mr. Candelario Fonseca.  Mr.
Fonseca presents today for the injury from
08-04-10.  The patient states that his back
still hurts.  It is not getting any better,
but movement and bending really hurt.  The
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patient had an MRI done in the interval
times.  The impression was that the patient
has a musculoligamentous sprain, spasm with
mild lumbar levoscoliosis, Also, the patient
has Grade 1 retrolisthesis of L5/S1 vertebra
and mildly reduced height with diffuse
asymmetrical bulge of the L4-5 and L5-S1
discs with bilateral moderate facet
arthropathy and ligamentum flavum thickening
impinging on the thecal sac and causing
bilateral neuroforaminal narrowing and mild
spinal stenosis.  Basically all of these
changes are degenerative in nature.  It was
explained to the patient as well as the lack
of the need to be operated.  The patient
verbalized understanding, but he continues to
have complaints which don’t match the
clinical findings.

On physical examination, the patient has
positive Waddell’s signs.  He has pain on
axial loading, pain on simultaneous rotation
of hips and shoulders, pain on even light
touch of his back.  He has a positive
straight leg raising test and negative
distracted straight leg raising test.

I think that a lot of his back pain is
nonorganic in nature.  I think the patient
should be encouraged to continue to use anti-
inflammatory medicine during the day.  We are
going to give him a muscle relaxant to take
at nighttime.  We are going to recommend that
the patient get a functional capacity
evaluation done to determine whether he is
capable of doing his job.

On November 17, 2010, the claimant underwent a

functional capacity evaluation, at the request of Dr. Berestnev. 

The summary report gives the following recommendations:

It is recommended that Mr. Fonseca be allowed
to perform work in the light physical demand
characteristic (PDC) category of work.  The
light PDC is defined as, the ability to
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occasionally lift 20 lbs and the ability to
frequently lift up to 20 lbs.

With respect to rehabilitation, Mr.
Candelario Fonseca presents as a potentially
difficult rehabilitation candidate due to his
lack of objective physical findings and
evidence of at least some degree of symptom
magnification.

On November 19, 2010, the claimant was again seen by

Dr. Berestnev.  In that medical report, Dr. Berestnev discusses

the findings from the FCE and he also indicates that the claimant

continues to have symptoms of non-organic back pain and indicates

the presence of possible Waddell’s signs.  The treatment and plan

portion indicates that the claimant is going to be treated with

another shot of Depo-Medrol.  He was also prescribed Oxycodone to

take at night on an as-needed basis, and the claimant was

recommended for follow-up in a period of one month.  At that

time, Dr. Berestnev recommended that the claimant avoid lifting

more than 20 pounds according to the recommendations of the FCE.

On December 8, 2010, Dr. Berestnev authored a letter

regarding the claimant.  That letter states as follows:

Inorganic back pain post injury at work
recommended restart physical therapy at
Yumang Rehab. rd Naproxyn 550 mg # 90 i bid. 
Flexeril 10 mg # 60 i tid prn muscle spasms
recommended TENS belt that can be work at
work prn back pain.  FMLA: A forms were not
completed to give pt. leave of absence (sic). 
He declines physical therapy.

Spoke with Workman’s Comp in an effort to
reopen his case.  She states they received a
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letter from one of his doctors that does only
industrial medicine stating the testing he
had done did not support the cause of pain as
necessarily being from the injury as the
xrays and MRI showed mild lumbar scoliosis
and DJD of the lumbar spine.  She states he
started physical therapy in August and he did
not improve.

Pt was confronted with the fact that physical
therapy started in August as he gave the
impression during his history of events that
physical therapy didn’t start until October
or November.

On March 21, 2011, the claimant was seen at the NWA

Neuroscience Institute in Fayetteville, Arkansas, by Dr. Brent

Weilert.  At that time, the claimant reported continued back pain

and related that pain to his work-related injury.  The assessment

portion of the medical report from that visit indicates a

herniated lumbar disc and lumbar spondylosis; the claimant was

set up for traction therapy and the report states “will consider

Neurosurg eval.”

On April 5, 2011, the claimant was seen by Dr. Gannon

Randolph at Ozark Orthopedics in Rogers, Arkansas.  The history

and present illness portion of that report states:

Candelario comes to clinic today.  He’s a 51
year old male.  He had an injury at work but
has been cut from his workers’ comp accident
8/2010.  He’s got all low back pain, no leg
pain.  He received a couple of injections. 
No radiation.  No weakness but severe pain
and spasm in the right side of his back
greater than the right side.  No bowel or
bladder continence problems.  He doesn’t take
any medication for pain.  He walks for
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exercise.  He tries to eat vegetables and
fruits.  He is a nonsmoker.  He’s had some PT
which didn’t work.  He has x-rays today and
an MRI at Arkansas Open MRI.

ASSESSMENT: Severe back pain from
degenerative scoliosis.

PLAN: I had a long discussion with Candelario
today.  I’m concerned that he doesn’t
understand what it would take to actually
fuse his curvature.  We’d probably have to go
T-10ish to L-4 with possibly a 3-4 TLIF and I
would like him to undergo a trial of pain
management with injections and a little bit
more time before I would consider this, but
he is a candidate for degenerative scoliosis
surgery if he does not improve.

DISCUSSION

The Administrative Law Judge, affirmed and adopted by

the majority, found that the claimant is not entitled to any

additional benefits due to the mistaken belief that his need for

treatment and disability is due to a degenerative condition and

not his compensable injury.  This is incorrect because the

claimant’s compensable injury is an aggravation of a pre-existing

condition, and, as such, his medical records are going to show

evidence of a degenerative condition.  The mere fact that the

claimant has degeneration and scoliosis present in his medical

records does not preclude the claimant from receiving additional

workers’ compensation benefits.

AGGRAVATION

In workers’ compensation law, an employer takes the
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employee as he finds him, and employment circumstances that

aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable

condition by a compensable injury is itself compensable.  Oliver

v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury resulting from an independent

incident.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d

900 (2000).  An aggravation, being a new injury with an

independent cause, must meet the definition of a compensable

injury in order to establish compensability for the aggravation. 

Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883

(1996). 

Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines “compensable

injury”:

(i) An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.
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§11-9-102(16)(a)(i).

Here, the claimant aggravated his pre-existing

scoliosis and degenerative back condition when he fell at work.

The claimant has objective findings of spasm to support his

compensable injury.  Before the fall at work, the claimant was

able to work without difficulty.  After the fall, he was

eventually taken off work.  For the Administrative Law Judge,

affirmed and adopted by the majority, to find that the claimant

is not entitled to additional workers’ compensation benefits

because of the presence of scoliosis and degenerative conditions

is error.

REASONABLY NECESSARY MEDICAL TREATMENT

The Administrative Law Judge, affirmed and adopted by

the majority, did not even consider the correct standard for

determining whether the claimant is entitled to additional

reasonably necessary medical treatment.  The Workers’

Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with the

injury received by the employee.  Ark. Code Ann. §11-9-508(a)

(Repl. 2002).  Injured employees must prove that medical services

are reasonably necessary by a preponderance of the evidence;

however, those services may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable
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injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the compensable

injury.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002); Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); See

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  The Court of Appeals has noted that, even if the

healing period has ended, a claimant may be entitled to ongoing

medical treatment if the treatment is geared toward management of

the claimant’s compensable injury.  See Patchell v. Wal-Mart

Stores, Inc., 86 Ark. App. 230; 184 S.W.3d 31, (2004), citing

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Furthermore, the Court of Appeals has found that

treatment intended to help a claimant cope with chronic pain

attributable to a compensable injury may be reasonable and

necessary.  See LVL, Inc. v. Ragsdale, 2011 Ark. App. 144. 

Additionally, a claimant does not have to provide objective

medical evidence of his continued need for treatment. 

Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W. 3d 211

(2000), citing Chamber Door Indus., Inc. v. Graham, 59 Ark. App.

224, 956 S.W.2d 196 (1997).  Here, the claimant has consistently

complained of pain in his back since he fell at work.  Although

Dr. Berestnev opined that the claimant’s back pain was

“inorganic” I place little weight on his opinion due to the

objective findings clearly showing that the claimant had
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sustained a compensable aggravation injury.

TEMPORARY TOTAL DISABILITY

The Administrative Law Judge, affirmed and adopted by

the majority, did not consider the correct standard for

determining whether the claimant is entitled to temporary total

disability benefits.  Temporary total disability for unscheduled

injuries is that period within the healing period in which

claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). 

The healing period has not ended so long as treatment is

administered for the healing and alleviation of the condition. 

Breshears, supra; J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App.

200, 785 S.W.2d 51 (1990). 

Here, the respondent terminated the claimant’s

employment by requiring him to provide a full-duty release to

employment.  The claimant was unable to secure a full-duty

release from any doctor.  As such, I find that the claimant

remains in his healing period and is totally incapacitated from

earning wages.  He has not worked since January 13, 2011, and I

would award TTD benefits from then until he receives a full-duty
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release from a treating doctor.  Selling a car, as alleged by the

respondent, does not amount to capacity to earn wages.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


