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Decision of Administrative Law Judge:  Affirmed and adopted
as modified.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 12, 2011.  The administrative law

judge made the following Findings Of Fact And Conclusions Of

Law:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2.  The stipulations set forth above are reasonable
and are hereby accepted.  
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3.  Claimant did not prove by a preponderance of the
evidence that he sustained a compensable injury by
specific incident to his lower back.  

4.  The issue as to whether Claimant sustained a
compensable injury by gradual onset to his lower
back was not raised at the hearing, and it may not
be addressed by the administrative law judge sua
sponte.  

5.  Because of the above findings, the remaining
issues are moot and will not be addressed.  

After reviewing the entire record de novo, it is our

opinion that a preponderance of the evidence supports the

administrative law judge’s decision.  We find that the

administrative law judge’s decision correctly applies the

law and should be affirmed.  We specifically find that the

administrative law judge’s findings of fact are correct and

are adopted by the Full Commission.  

Counsel for the claimant contends that Arkansas

Workers’ Compensation Law is unconstitutional.  The

administrative law judge determined that the Law is

constitutional, and the Full Commission affirms that

determination.  We also note that the Arkansas Court of

Appeals has repeatedly rejected counsel’s arguments that the

Arkansas Workers’ Compensation Act is unconstitutional.  See

Sykes v. King Ready Mix, Inc., 2011 Ark. App. 271, ___
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S.W.3d ___ (2011); Rippe v. Delbert Hooten Logging, 100 Ark.

App. 227, 266 S.W.3d 217 (2007); Murphy v. Forsgren, 99 Ark.

App. 223, 258 S.W.3d 794 (2007); Long v. Wal-Mart Stores,

Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).  

Therefore, we affirm and adopt the September 12, 2011

decision of the administrative law judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant did prove a compensable specific incident lower

back aggravation injury, and I would award the claimant all

benefits associated with this injury.

          In workers’ compensation law, an employer takes

the employee as he finds him, and employment circumstances
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that aggravate pre-existing conditions are compensable. 

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120

S.W.3d 150 (2003).  An aggravation of a pre-existing non-

compensable condition by a compensable injury is itself

compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3

S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000).  An aggravation, being a

new injury with an independent cause, must meet the

definition of a compensable injury in order to establish

compensability for the aggravation. Farmland Ins. Co. v.

Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996). 

Arkansas Code Annotated §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing
internal or external physical harm to
the body...arising out of and in the
course of employment and which requires
medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by
time and place of occurrence[.]

          A compensable injury must be established by

medical evidence supported by objective findings.  Ark. Code
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Ann. §11-9-102(4)(D). “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(a)(i). 

          Here, the claimant began working for the

respondent in 2004.  At the time of his injury, the claimant

was working to refurbish the library in the junior high. 

This involved moving bookshelves to clear the floor so that

the carpet could be replaced.  The activity that the

claimant was engaged in that caused his injury was pulling

carpet up with pliers after the carpet had been cut into

five-foot sections.  Although the claimant cannot identify

the precise movement in which his injury occurred, he does

know that it happened while pulling carpet on the day of

July 8, 2009.  The claimant’s testimony at the hearing

described his injury:

That afternoon my back, you know, just
got to where it was fatigued and, you
know, I thought I just pulled a muscle
or something because you’re bent over
all day long and you’re pulling, you
know, the carpet.  You can’t get on your
knees and do it; you’ve got to, you
know, bend.

          The claimant’s wife testified that, when the

claimant arrived home, he told her he had hurt his back that
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day.  The claimant reported the accident the following

morning to his supervisor, Mr. Mike Armacitto.

          Twenty days following the injury, an MRI of the

claimant’s spine was administered by Dr. Michael Hodges:

...There is diffuse disc disease.  Some
osteophyte formation is seen, L1-L2. 
Degenerative change is appreciate in the
facet joints.  At L5-S1, there appears
to be a fairly large central herniation
with bilateral neural foramina
narrowing. 

Impression:
1) Diffuse degenerative disc disease.
2) Central L5-S1 disc herniation as
above.

          By referral of Dr. Hodges, the claimant visited

Dr. Brad Thomas on January 12, 2009.  Dr. Thomas stated:

As you know, Mr. Floyd is a very
pleasant, 55-year-old, right-handed male
who presents with back pain that
radiates down both legs.  He feels like
the right side is worse than the left. 
This has been ongoing since July of
2008.  This did happen at work, when he
was moving some carpet.  The next day,
he was much worse.  He does have some
numbness in this leg as well as some
weakness.  He describes the pain as an 8
on a 1 to 10 scale.  It is burning and
constant.  The pain is made worse by
exercise, prolonged bending or walking,
prolonged standing, pushing and pulling. 
It is reduced by lying down and
medications.
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          The physician’s notes concerning the claimant’s

past surgical history acknowledges three prior hernia

surgeries and the L5-S1 laminectomy in July of 2002.  Dr.

Thomas stated:

Imaging Studies: The patient has what
appears to be a recurrent, right-sided
L5-S1 herniated disc causing some
compression of the descending S1 nerve
root.

Assessment and Plan: After full
discussion of his options, at this
point, I feel like we should schedule a
right-sided L5-S1 microdiskectomy.  We
are going to schedule this for the near
future.

          The next month, on February 17, 2009, Dr. Thomas

performed a right-sided L5-S1 decompression with hemi-

laminectomies, and a right-sided L5-S1 microdiskectomy.  Dr.

Thomas’s post-operative diagnosis was of a herniated disk

and bone spur formation at L5-S1 on the right-hand side.

          The claimant ceased work on July 16, 2008, and did

not resume until April 27, 2009.  He states that Dr.

Thomas’s operation was a success, and that his symptoms have

been relieved.
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          I find that the claimant has met all of the

elements of a compensable specific incident aggravation

injury.  In Edens v. Superior Marble & Glass, 346 Ark. 487

(2001), the Arkansas Supreme Court held that “identifiable

by time and place” meant subject to identification, and did

not require the claimant to specify the exact time of the

occurrence.  Here, the claimant testified that the injury

occurred on a specific day while he was pulling carpet. 

Although the specific piece of carpet cannot be identified,

clearly the time and place is subject to identification. 

The Administrative Law Judge, affirmed and adopted by the

majority, erroneously focused on this issue.

          Furthermore, I find that the claimant’s pre-

existing condition does not preclude him from proving a

compensable aggravation injury.  Clearly, the claimant was

able to work with his pre-existing condition before the

carpet-pulling specific incident.  After the incident, he

was unable to work until the disc herniation was surgically

corrected.  I find this information to be specifically

relevant to the aggravation issue, and it preponderates in

favor of the claimant.
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          For the aforementioned reasons, I must

respectfully dissent.

______________________________
PHILIP A. HOOD, Commissioner


