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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

Respondents No. 1 appeal and Claimant Cross-Appeals

an opinion and order of the Administrative Law Judge

filed May 16, 2012.  In said order, the Administrative

Law Judge made the following findings of fact and

conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
November 30, 2011, and contained in a pre-
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hearing order filed December 2, 2011, are
hereby accepted as fact.

2. The claimant has proven by a preponderance of
the evidence that she is entitled to wage loss
disability in an amount that would be equal to
a whole body impairment rating of 24 percent. 
This amount is above and beyond the 12 percent
whole body impairment that Respondents No. 1
have accepted.

3. The Second Injury Fund does not have any
liability in this matter.

4. The claimant has proven by a preponderance of
the evidence that her attorney is entitled to
an attorney’s fee commiserate with the
benefits awarded herein and the Arkansas
Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 16, 2012 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion affirming and adopting the Administrative

opinion.  In my opinion, the Administrative Law Judge
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and now the majority have erred as a matter of law as

they have used the wrong legal standard in determining

whether the claimant has sustained any wage loss

disability. The wage loss factor has long been

determined to be the extent to which a compensable

injury has affected the claimant's ability to earn a

livelihood.  Ark. Code Ann. § 11-9-522.  It is not and

has never been whether the pool of available jobs has

been reduced.  

          The Commission is charged with the duty of

determining disability.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996). 

In determining wage loss disability, the Commission may

take into consideration the workers' age, education,

work experience, medical evidence and any other matters

which may reasonably be expected to affect the workers'

future earning power.  Such other matters are

motivation, post-injury income, credibility, demeanor,

and a multitude of other factors.  Ark. Code Annotated §

11.9.522; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685

(1961); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984).  Curry v. Franklin Electric, 32

Ark. App. 168, 798 S.W.2d 130 (1990).  A claimant's lack

of interest in pursuing employment with his/her employer
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and negative attitude in looking for work are

impediments to our full assessment of wage loss.

          The issue is not whether the pool of available

jobs for an injured employee has been reduced.  In the

present economy, the pool of available jobs is

significantly reduced for all job seekers, able or

disabled.  We are tasked with examining each individual

claimant independently and must look to that claimant’s

physical impairment, age, education, work experience,

transferable skills, motivation, as well as, all other

matters affecting a claimant’s capacity to earn the same

wages he or she was earning at the time of injury.  It

is a claimant’s earning capacity that is relevant in

determining wage loss disability, not the size of the

pool of available jobs.  For instance a law professor

with a 10% anatomical impairment for a low back injury,

may be restricted from heavy duty employment, thus

dramatically reducing the pool of available employment,

yet his wage earning capacity has not been affected as

his work as a law professor only requires sedentary

employment.  Likewise, in the present claim, this

claimant is only 41 years of age, she has significant

post secondary education, work experience in

restaurants, in factories, as a sales person, and as a



Fisher - F411831 6

service manager for an automobile dealership.  The

claimant possesses numerous transferrable skills as she

is well educated, and has worked in various capacities

including in the finance department of a car dealership. 

Moreover, the claimant identified several jobs with

Sparks Regional that she considers herself physically

capable of performing such as doctor’s office

receptionist, appointment setter, billing clerk, check-

in clerk, accounts receivable clerk, and insurance

billing clerk for which she submitted a universal

application.  All of these jobs fall within the

claimant’s physical abilities.  The fact that the

claimant has not been hired for these positions has

nothing to do with her compensable injury as there is no

evidence that she ever made Sparks Regional aware of her

compensable injury.  While the record is silent with

regard to the claimant’s actual wages at the time of her

compensable injury, thus making it difficult to fully

analyze the claimant’s ability to earn wages, I take

judicial notice of our prior opinions in this claim

which reveal that the claimant’s wages only entitled her

to a temporary total disability compensation rate of

$187 per week.  Accordingly, the evidence reveals that

while the claimant may be prevented from working in her
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previous capacity inspecting parts in a factory, or

serving food in a restaurant, the claimant’s wage

earning capacity has not been adversely affected, as she

relatively young, well educated, and she is able to

interact with the public as evidenced by her service

manager and sales positions, and she has office

experience having working in a finance department.  The

claimant possesses many skills that easily transfer into

a light or sedentary capacity.  Accordingly, when the

proper wage loss factors are considered, I find that the

claimant has failed to prove by a preponderance of the

evidence that she has sustained any decrease in her wage

earning capacity.  Therefore, I respectfully dissent.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in

part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion which

erroneously limits the claimant to 24% wage-loss

disability.  Based upon a de novo review of the record

in its entirety, I find that the preponderance of the
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evidence of record clearly shows that the claimant has

sustained wage-loss disability greater than 24%;

therefore, while I concur in the majority’s finding that

the claimant is entitled to 24% wage-loss disability, I

must respectfully dissent from the majority’s limited

award.  I would award the claimant 50% wage-loss

disability.

HISTORY

          The claimant is a 41-year-old female who

suffered an admittedly compensable injury on September

27, 2004, to her left shoulder.  Due to her admittedly

compensable injury, the claimant underwent surgery on

July 28, 2005, at Sparks Regional Medical Center.  Her

surgical intervention was performed by Dr. Steven Smith. 

The operative report indicates that the claimant

underwent a “1.  Left shoulder arthroscopy; 2. 

Arthroscopic debridement of partial articular surface

rotator cuff tear; 3.  Arthroscopic acromioplasty, and;

4.  Arthroscopic distal clavicle excision with

bursectomy.”

          The claimant again underwent surgical

intervention regarding her admittedly compensable left

shoulder injury on June 3, 2008.  That surgery was

performed at the Physician’s Day Surgery Center by Dr.
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Steven Smith.  The surgical note from that intervention

indicates the following operative procedures: “1.  Left

shoulder arthroscopy; 2.  Arthroscopic rotator cuff

debridement and arthroscopic rotator tear and; 3. 

Arthroscopic acromioplasty.”

          On December 15, 2009, the claimant was seen at

the River Valley Musculoskeletal Center by Dr. Joseph

Bylak.  The progress note from that visit indicates that

the claimant was at the clinic for a second opinion

regarding her left shoulder.  The medical record

indicates that, at that time, both Dr. Bylak and the

claimant wished for the claimant to again undergo

surgical intervention for her left shoulder.

          On January 13, 2010, she did again undergo

surgical intervention to her left shoulder.  At that

time, the surgery was performed by Dr. Joseph Bylak at

the Physicians’ Day Surgery Center.  The surgical note

from the claimant’s third surgical intervention

indicates the following procedures: “1.  Right shoulder

arthroscopic exam of the glenohumeral joint with

debridement of glenohumeral joint of synovitis as well

as the area of the superior humeral head posterior of

the greater tuberosity with micro fracture of the same;
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2.  Revision open distal clavicle resection with reefing

of deltotrapezial space fascial over resection.”

          On April 14, 2011, the claimant was again seen

by Dr. Bylak.  The following is a portion of the medical

note from that visit:

IMPRESSION: Previous left shoulder
arthroscopic rotator cuff tear
repair and distal clavicle resection
and repeat arthroscopic examination
with microfracture with small
degenerative changes to the superior
head of the humerus, and revision of
roofing of the acromioclavicular
joint capsule and deltoid trapezial
fascia.

PLAN: The plan is to obtain an FCE
evaluation to the left shoulder.  I
believe that after 14 months from
surgery, she has definitely reached
a maximum medical improvement
status.  I do not have any further
treatment plan for her.  She will
continue with her current work
restrictions of the left arm until
she has followed up with her FCE.  I
would base final restrictions and
final impairment ratings on her FCE
of the left shoulder.

          On May 3, 2011, the claimant underwent a

functional capacity evaluation at River Valley Ranch. 

The FCE was administered by David A. Fitting, PT, DPT. 

The FCE indicates that the claimant should have the

physical capabilities to perform work at the light work
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level as defined by the U.S. Department of Labor.  The

recommendation portion of the FCE also gave a maximum

lifting tolerance of floor to waist of five pounds,

waist to eye level of fifteen pounds, waist level of ten

pounds, and weight carrying up to one hundred feet of

fifteen pounds.

          On December 1, 2011, Dr. Bylak authored a

letter to the respondents’ attorney.  The body of that

letter states as follows:

In response to your letter of
11/22/2011 regarding Ms. Fisher’s
work restrictions, she underwent an
FCE on 5/3/2011.  She may return to
work within the guidelines of the
FCE which indicate that her
capabilities fall into the Light
work Level as defined by the U.S.
Department of Labor.  The predicted
job tolerance heading of the FCE
outlines what her capabilities are
with the weight tolerances and
frequencies of lifting, bending,
reaching, push/pull, sitting,
standing and walking.

          The parties have stipulated to a 12% permanent

impairment rating to the body-as-a-whole.  

DISCUSSION

          Pursuant to Ark. Code Ann. §11-9-522(b)(1) the

Commission has the authority to increase a claimant’s

disability rating when a claimant has been assigned an

anatomical impairment rating to the body as a whole. 
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See Lee V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201

S.W.3d 449 (2005).  The wage-loss factor is the extent

to which a compensable injury has affected the

claimant's ability to earn a livelihood, Id.  In

determining wage-loss disability, the Commission may

take into consideration such factors as the claimant’s

age, education, work experience, and other matters

reasonably expected to affect his or her future earning

capacity.  Ark. Code Ann. §11-9-522 (b) (1).  Such other

matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984); Curry v. Franklin Electric, 32 Ark.

App. 168, 798 S.W.2d 130 (1990).  Here, the claimant is

41 years of age, she has a GED, and has taken some

college courses, particularly in the field of criminal

justice.  The claimant testified that her work history

includes that of factory-type work.  This includes the

type of work she was doing when she sustained her

compensable injury.  The claimant gave the following

testimony regarding her job duties for the respondent

and how she believes they would be affected by her

compensable injury:
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Q.  And what kind of work were you
actually doing at the time of this
accident?  Just what were your job
duties?

A.  I was inspecting parts at that
time.

Q.  Physically what did that
involve?

A.  Involved picking up boxes of
parts of timing chains off of a
pallet, putting them on a table,
dumping them out, inspecting them
individually, repacking, and putting
them back down on a pallet.

Q.  Did that require the use of your
left shoulder?

A.  Yes, sir.

Q.  Could you do that job in your
present physical condition?

A.  No, sir.

          The claimant also testified that she had

employment history in the restaurant or food services

industry including cooking, prepping food, cleaning, and

waitress duties.  The claimant testified that all those

jobs would include her lifting food trays and pans of

food or raw food items that were to be prepared.  She

credibly testified that she could not perform those job

duties in her current condition.
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          The claimant also has a work history in the

automobile industry including automobile sales and as a

service advisor or service manager for automobile

dealerships.  I note that between the claimant’s first

and second surgery and her second and third surgeries,

she went out and sought and obtained employment with two

different employers, one being Southern Wire and Steel,

where the claimant testified that she was not able to

perform her job duties.  The claimant indicated that she

was not able to perform her job duties due to her

compensable shoulder injury.

          The claimant also worked as a service manager

for Bill White Kia prior to her second surgery, and then

returned to Bill White Kia, an automobile dealership,

after her second surgery.  The claimant then left Bill

White Kia and testified “I stepped down and became a

service advisor for another car dealership.”  The

claimant testified that she performed that job as a

service advisor for almost nine months.  The claimant

then had her third surgery in January 2010.  After that

surgery, she was again employed by Bill White, this time

at a Volkswagen dealership as a service manager.  The

claimant testified that she was employed there for a

period of about three months.  Following is the
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testimony regarding the end of the claimant’s employment

with Bill White Volkswagen and her efforts to obtain

employment after her time there:

Q.  And what happened to that job?

A.  They merged companies and with
my lack of ability to perform my job
duties, I was let go.

Q.  Now what does your lack of
ability to perform job duties mean?

A.  As a service manager you’re
required to carry things and help
lift things and help work out in the
shop and I couldn’t perform those
duties.

Q.  And why could you not perform
those duties?

A.  Cause there is lifting and
moving and working with cars and I
just couldn’t perform that duty.

Q.  Would you have been able to
perform those duties if your
shoulder had not been injured?

A.  Yes.

Q.  Have you sought work elsewhere?

A.  Yes.

Q.  Tell us what kinds of efforts
you made to find work.

A.  I have applied at - in the
combination of different positions
open for the same company almost two
hundred and fifty different
positions in the last four months.
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Q.  Now two hundred and fifty
positions is a lot of positions, Ms.
Fisher.  How’d you come up with that
number?

A.  Sparks Hospital, for instance,
has a website where you go to apply
to and it’s a generalization of
applications and they have the
different positions that are open
and you put your application in and
you mark which positions you feel
you’re qualified or would like to
apply for and they transfer your
application over to those.  So if it
wasn’t for individual positions I
would say probably about eighty
applications.

Q.  Now have I provided you the
information that I received from the
insurance company’s attorney in
regard to various internet jobs or
various jobs that they have found on
the internet?

A.  Yes, sir.

Q.  Did you go and check on all of
those jobs?

A.  Yes, sir.

Q.  And in addition to checking on
all those jobs, it sounds like from
the numbers that you gave us that
you’ve checked on other jobs as
well.

A.  Yes, sir.

Q.  Have you done everything that
you know to do to try to find a job?

A.  Yes, sir.
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          It appears to me, as it did to the

Administrative Law Judge, that the claimant has a great

willingness to work, which is evidenced by her

continuing to go out and seek employment in between and

after the surgical interventions that she underwent due

to her compensable left shoulder injury.

          As referenced by the FCE and the record from

Dr. Bylak, it is clear that the claimant can only

perform light-duty work and does have significant

physical limitations due to her admittedly compensable

injury.  Because of those physical restrictions, along

with other factors including her age, education, and

work history, I find the claimant has sustained

significant wage-loss.  I find that the claimant has

proven by a preponderance of the evidence that she is

entitled to wage-loss disability in an amount that would

be equal to a whole-body impairment of 50%.

          Contrary to Commissioner McKinney’s opinion

that a “pool of available jobs” standard was used, I

find that the Administrative Law Judge analyzed the

correct factors in determining that the claimant is

entitled to wage-loss disability benefits.  However, it

is my opinion that the Administrative Law Judge’s actual

assignment of an amount of wage-loss disability benefits
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was an arbitrary doubling of the impairment rating, a

standard popular with respondent attorneys when

attempting to settle claims.  There is no basis in the

law that allows the Administrative Law Judge to abrogate

his responsibility to actually consider the amount of

wage-loss disability in favor of an arbitrary doubling

of the impairment rating.  A 24% impairment rating does

not adequately reflect the claimant’s actual wage-loss

disability.  I find that a wage-loss disability award of

50% more accurately reflects the claimant’s actual wage-

loss disability.

          For the aforementioned reasons, I must concur,

in part, and dissent, in part, from the majority

opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


