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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed February 2, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The claimant has not proven by
sufficient evidence including claimant’s
testimony and documentary evidence that
she is entitled to additional medical
services related to her compensable
injury that occurred on July 9, 2010.
She has not proven that these additional
medical services are reasonable and
necessary for the treatment of her
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claimant’s admittedly compensable
injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant is

entitled to the requested radial head replacement revision
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surgery.

The main issue in this claim is whether the surgery

recommended by Dr. James Kelly is reasonable and necessary for

the claimant’s compensable injury to her right elbow. I find that

it is evident that the claimant’s need for revision surgery is

reasonable and necessary.  The claimant has testified that, after

the radial head replacement surgery performed by Dr. John Heim,

she never felt any better.  She stated that she continued to have

pain, lack of flexation, and tremors.  Clearly, the surgery was

not successful in treating the claimant’s elbow problems.  Dr.

Kelly found that the claimant needs to have a revision of the

radial head arthroplasty, because he did not feel the radial head

was seated.  He opined that it was loose and there was bone

resorption because of it being loose.

Dr. Kelly, opined, “on x-ray she has obvious loosening

of the radial head.  She has resorption of the proximal radius

and she needs a revision of the radial head.” He also adamantly

stated that there was a need for the surgery as soon as possible

when he stated, “I would also (sic) that you could expedite this,

as obviously this lady is having problems with her elbow and she

has obvious reason for this that I think we can help her with.”

His position is clearly that the claimant needs revision surgery,

and that it is reasonable and necessary.  This opinion is also

based on the objective evidence seen on the x-ray.
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After an independent medical exam, Dr. Bryan Benafield

stated that he would not perform surgery at this time.  In this

report, he states he would not operate on the ulnar nerve at this

time without NCV findings.  He also said, “I do think that if she

has continued problems with pain at the elbow that in one or two,

once a reasonable amount of time from the initial injury has

passed and the interosseous membrane has presumably stabilized,

that she might be a candidate for radial head implant excision

alone.  This possibly could take care of her pain and increase

her range of motion.”  Dr. Benafield based much of his opinion on

what he said was a lack of subjective complaints of claimant. 

The claimant testified that she did complain to Dr. Benafield of

very troublesome symptoms.  She stated, “I told them also about

where my arm is popping and cracking by the elbow.  I told them

that I had something - I don’t know what you could call it in

English; it like a numbness tingling.”  Although Dr. Benafield

states that he would wait, he does clearly state that the surgery

could help with her pain and range of motion.  These symptoms of

pain and lack of range of motion are exactly what the claimant

wants to improve with the requested surgery.  After reviewing Dr.

Benafield’s IME report, Dr. Kelly reiterated his opinion in his

November 4, 2011 letter, stating:

I have reviewed Dr. Benafield’s letter and
all I can say is simply that I just disagree
with his opinion.  I feel that Ms. Espinoza
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requires to have a revision of a radial head
arthroplasty and the reason is because I do
not feel it is seated.  I think that it is
loose and she is getting bone resorption
because of this.

Most importantly, he explained why it is important not

to wait for a long period of time to perform this necessary

surgery when he stated:

If this is put off for an excessive period of
time she will require a very complex repair
with a long stem radial head, which is never
as good as a traditional radial head as it
provides a higher stress riser and more prone
to have bone breakdown.

Dr. Benafield’s main concern about surgery was that

there was not a positive EMG/NCV.  In regard to this, and the

ulnar nerve, Dr. Kelly explained:

It is well documented that approximately 20%
of the people can have a normal EMG/NCV study
and still have clinical cubital tunnel
syndrome.  The ulnar nerve is famous for this
and if you were to wait for her to actually
have changes that were documented on an EMG,
by then she would likely have intrinsic
wasting and a permanent functional loss and
use of the hand.

Dr. Kelly makes it clear that, not only is the

treatment reasonable and necessary, but that it is needed

immediately so she does not incur more damage.  In relation to

this case, the Workers’ Compensation Act requires employers to

provide such medical services as may be reasonably necessary in

connection with an employee’s injury.  Ark. Code Ann. §11-9-
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508(a)(Repl. 2002); American Greeting Corp. v. Garey, 61 Ark.

App. 18, 963 S.W.2d 613 (1998).  Injured employees must prove

that medical services are reasonably necessary by a preponderance

of the evidence; however, those services may include those

necessary to accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms resulting

from the compensable injury; to maintain the level of healing

achieved; or prevent further deterioration of the damage produced

by the compensable injury.  Ark. Code Ann. §11-9-705(a)(3)(Repl.

2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d

593 (1995); and See Artex Hydrophonics, Inc. v. Pippins, 8 Ark.

App. 200, 649 S.W.2d 845 (1983).  As both the claimant’s treating

physician and the IME doctor agree that additional treatment is

reasonably necessary, the question becomes, which recommended

treatment is more reasonable?  Here, I find that the claimant has

proven that she is entitled to the surgery recommended by Dr.

Kelly.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


