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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F603893   

LUCAS ERP,
EMPLOYEE                               CLAIMANT

UNION DRILLING, INC.,
EMPLOYER                               RESPONDENT

AMERICAN HOME ASSURANCE,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED JANUARY 4, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE RANDOLPH SHOCK,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and Respondent cross-appeals an

opinion and order of the Administrative Law Judge filed

August 30, 2011.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1. On April 6, 2006, the relationship of
employee-employer-carrier-TPA existed between
the parties.

2. On April 6, 2006, the claimant earned wages
sufficient to entitle him to weekly
compensation benefits of $488.00 for total
disability and $366.00 for permanent partial
disability.
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3. On April 6, 2006, the claimant sustained
compensable injuries to various parts of his
body, including his right hip, right femur,
right knee, pelvis, kidney, liver, right ribs,
and several vertebrae of his spine.

4. There is no dispute over medical services.

5. The claimant’s healing period ended on January
12, 2010.

6. The respondents have accepted liability for
and have paid a permanent partial disability
of 3 percent to the body as a whole based
solely on permanent physical impairment.

7. The respondents have actually paid permanent
partial disability benefits totaling
$15,222.00, which would be $10,281 more than
the 3% permanent partial impairment.

8. The permanent partial disability benefits paid
by the respondent were for a 2% impairment to
the whole body assigned by Dr. Martimbeau and
related to the claimant’s sacroiliac joint
fusion, and a 5% permanent disability for wage
loss in excess of the permanent anatomical
impairment established by the medical evidence
and initially accepted by the respondent.

9. The claimant has sustained a 14% permanent
partial disability in excess of the 5%
permanent anatomical impairment established by
the medical evidence, for a total of 19%
permanent partial disability.

10. The claimant’s attorney is entitled to an
attorney’s fee on a 16% permanent partial
disability, which represents the difference
between the 19% permanent partial disability
found herein and the 3% permanent anatomical
impairment acknowledged by the respondent
during the hearing.
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11. The respondent is entitled to a credit of
$15,222 toward their liability for the
claimant’s 19% permanent partial disability.

12. The claimant has failed to establish by a
preponderance of the evidence that additional
medical treatment is reasonably necessary in
connection with his compensable injuries.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the August 30, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION
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          I respectfully concur in part and dissent in

part.  I must respectfully dissent from the majority’s

award of a 14% loss in wage earning capacity in addition

to the claimant’s permanent anatomical impairment.  In

my opinion, the claimant has failed to prove by a

preponderance of the evidence that he is entitled to any

wage loss.  I specifically concur with the majority on

all other findings.

          Wage-loss is the extent to which a compensable

injury has affected a claimant’s ability to earn a

livelihood. Emerson Elec. v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001). When a claimant has an impairment

rating to the body as a whole, the Commission has the

authority to increase the disability rating based upon

wage-loss factors. Lee v. Alcoa Extrusion, Inc., 89 Ark.

App. 228, 201 S.W.3d 449 (2005). The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

factors affecting wage-loss such as the claimant’s age,

education, and work experience. Id. In addition, a

claimant’s motivation to work, post-injury income,

credibility, and demeanor may be considered by the

Commission in determining wage-loss. Henson v. Gen.

Elec., 99 Ark. App. 129, 257 S.W.3d 908 (2008). In my
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opinion, the claimant has failed to prove by a

preponderance that he is entitled to any wage loss

disability benefits in addition to his permanent

anatomical impairment.  The evidence demonstrates that

the claimant refused to participate in vocational

rehabilitation.  

          Arkansas Code Annotation §11-9-505(b)(3)

provides:

The employee shall not be required
to enter any program of vocational
rehabilitation against his or her
consent; however, no employee who
waives rehabilitation or refuses to
participate in or cooperate for
reasonable cause with either an
offered program of rehabilitation or
job placement assistance shall be
entitled to permanent partial
disability benefits in excess of the
percentage of permanent physical
impairment established by objective
physical findings.

The evidence demonstrates that Heather Taylor was

assisting the claimant with job placement assistance. 

She provided the claimant with more than 35 job leads

and the claimant failed to apply for any of those jobs. 

The claimant failed to return any of Ms. Taylor’s

numerous phone calls and did not respond to any of her

letters.  Simply put, the claimant failed to communicate

in any way with Ms. Taylor after she provided him with
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job leads.  The respondent’s operated in good faith and

did everything to assist the claimant to return to work. 

The claimant refused to cooperate.  Therefore, pursuant

to the provisions of Ark. Code Ann. §11-9-505(b)(3) the

claimant is not entitled to any wage loss disability

benefits in addition to his permanent anatomical

impairment. Accordingly, I must dissent from the

majority’s award of wage loss disability benefits. 

                                                         
                         KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion.  After a de

novo review of the record, I find that the claimant is

entitled to additional reasonably necessary medical

treatment; therefore, I must dissent on this issue.  I

specifically concur with the majority on all other

findings.

          The Workers’ Compensation Act requires

employers to provide such medical services as may be

reasonably necessary in connection with the injury



Erp - F603893 7

received by the employee.  Ark. Code Ann. §11-9-508(a)

(Repl. 2002).  Injured employees must prove that medical

services are reasonably necessary by a preponderance of

the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the

compensable injury.  Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

          The Court of Appeals has noted that, even if

the healing period has ended, a claimant may be entitled

to ongoing medical treatment if the treatment is geared

toward management of the claimant’s compensable injury. 

See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230;

184 S.W. 3d 31, (2004), citing Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

Furthermore, this Commission has found that treatment

intended to help a claimant cope with chronic pain

attributable to a compensable injury may be reasonable

and necessary.  See Maynard v. Belden Wire & Cable
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Company, Full Workers’ Compensation Commission Opinion

filed April 28, 1998 (E502002); See also Billy

Chronister v. Lavaca Vault, Full Workers’ Compensation

Commission Opinion filed June 20, 1991 (D704562).

          Additionally, a claimant does not have to

provide objective medical evidence of his continued need

for treatment. Castleberry v. Elite Lamp Co., 69 Ark.

App. 359, 13 S.W. 3d 211 (2000), citing Chamber Door

Indus., Inc. v. Graham, 59 Ark. App. 224, 956 S.W. 2d

196 (1997).

          Here, Dr. Claude Martimbeau noted on June 1,

2007: “Lucas will need to use a knee brace for his

[right] leg and also may require pain medication

indefinitely [and] Celebrex.

          The claimant testified at the hearing that

when his back and pelvis were hurting in September 2010,

he attempted to set up an appointment with Dr.

Martimbeau, but the doctor had left practice.  The

respondent has refused to provide the claimant with

another doctor for continued pain management, despite

his complaints of pain.  The claimant testified that he

is still using the knee brace and occasionally uses a

cane.  The claimant testified that his pelvis, hip, and

back hurt constantly.  The claimant testified that he
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had been relieving his pain with Tylenol and Aleve, but

they were not enough, and that is why he attempted to

return to Dr. Martimbeau.

          I find that the majority has simply erred on

this issue.  Dr. Martimbeau opined that the claimant

would need pain medication indefinitely.  His failure to

address the pain management issue in an impairment

rating report does not mean that the claimant does not

need further pain medication.  Pain management is

reasonably necessary medical treatment, and I would

award it to this claimant who has admittedly compensable

injuries.

          For the aforementioned reasons, I must concur,

in part, and dissent, in part, from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


