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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G000183

TIMOTHY ELMORE, EMPLOYEE                       CLAIMANT

CENTURYTEL OF NORTHWEST 
ARKANSAS, LLC, EMPLOYER   RESPONDENT 

FIDELITY & GUARANTY INS. CO.,
INSURANCE CARRIER           RESPONDENT 
     

OPINION FILED JANUARY 9, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE NEAL HART,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 6, 2011. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant has proven by a preponderance
of the evidence that he is entitled to
permanent partial disability benefits
based upon a permanent impairment rating
of seven (sic) (7%) to the body as a
whole that was assigned by Dr. Barry
Baskin.

4. Claimant has proven by a preponderance
of the evidence that he is entitled to
additional supplies for his TENS unit
and additional treatment in the form of
a return visit to Dr. Baskin for the
purpose of an updated evaluation.

5. Because Respondents have not proven by a
preponderance of the evidence that
Claimant was served with the change-of-
physician rules under Ark. Code Ann. §
11-9-514(c)(1)-(2) (Repl. 2002), and
because the Claimant has not sought to
have Respondents held responsible for
any facet of Dr. Allan Kirkland’s
treatment of him, the issue of whether
Dr. Kirkland is an authorized treating
physician of Claimant is moot and will
not be addressed.

6. Claimant has proven by a preponderance
of the evidence that he is entitled to a
controverted attorney’s fee on all
indemnity benefits awarded herein to
him, pursuant to Ark. Code Ann. § 11-9-
715 (Repl. 2002).

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 6, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the  claimant has proven by a

preponderance of the evidence that he is entitled to a

permanent anatomical impairment rating of 7% to the body

as a whole, that the claimant proved by a preponderance

of the evidence that he is entitled to additional

supplies for his TENS unit, and a finding that the

claimant is entitled to additional treatment in the form

of a return visit to Dr. Baskin for evaluation.  I find

that the claimant has failed to meet his burden of

proof.   

Injured workers bear the burden of proving by

a preponderance of the evidence that they are entitled

to an award for a permanent physical impairment.

Moreover, it is the duty of this Commission to determine
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whether any permanent anatomical impairment resulted

from the injury, and, if it is determined that such an

impairment did occur, the Commission has a duty to

determine the precise degree of anatomical loss of use.

Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994); Crow v. Weyerhaeuser Co., 46 Ark.

App. 295, 880 S.W.2d 320 (1994). Physical impairments

occur when an anatomical or physiological abnormality

permanently limits the ability of the worker to

effectively use part of the body or the body as a whole.

Consequently, an injured worker must prove that the

work-related injury resulted in a physical abnormality

which limits the ability of the worker to effectively

use part of the body or the body as a whole. Therefore,

in considering such claims, the Commission must first

determine whether the evidence shows the presence of an

abnormality which could reasonably be expected to

produce the permanent physical impairment alleged by the

injured worker. Crow, supra.

Ark. Code Ann. § 11-9-704(c)(1) (Supp. 2009)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code
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Ann. § 11-9-102(16)(A)(i)(Supp. 2009). The Commission

cannot consider complaints of pain when determining

physical or anatomical impairment. Ark. Code Ann. § 11-

9-102(16)(A)(ii)(a). Furthermore, for the purpose of

making physical or anatomical impairment ratings to the

spine, straight-leg raising tests or range-of-motion

tests shall not be considered objective findings. Ark.

Code Ann. § 11-9-102(16)(A)(ii)(b). With regard to the

medical findings other than those which are specifically

precluded from being considered objective, a medical

finding may be considered objective only if it is the

result of a diagnostic procedure which does not come

under the voluntary control of the patient. Department

of Parks & Tourism v. Helms, 60 Ark. App. 110, 959

S.W.2d 749 (1998).

In my opinion, the claimant cannot prove by a

preponderance of the evidence that the claimant’s injury

is the major cause of his impairment.  The evidence

demonstrates that the claimant had a motorcycle accident

20 years ago and also told the doctor he suffered too

many injuries to remember.  He also injured his back

while operating a front-end loader prior to the

admittedly 2004 compensable injury.  The claimant

admitted to one doctor that he had been in pain for at

least a decade prior to August of 2009.  He also
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admitted to climbing a tree and falling 12 feet.  When

the claimant went to a chiropractor in 2010, he told the

chiropractor his condition had been caused by an

accident one year earlier.  On another occasion, the

claimant told the chiropractor he hurt his back falling

from the tree and after "running the bases playing

softball". 

The 7% permanent anatomical impairment rating

assessed by Dr. Baskin was based upon a faulty history

provided to him by the claimant.  Further, Dr. Baskin

was not aware of the claimant’s prior problems.  The

claimant told Dr. Baskin that he had not had any prior

back problems.  Moreover, Dr. Baskin admitted that he

could not tell whether the annular tear was degenerative

or acute in nature, but based upon the history he had

been provided, he reached the conclusion that the

compensable incident was the major cause of the

claimant’s impairment.  Dr. Baskin noted that it was, 

... impossible to know, however, if
claimant’s degenerative changes pre-
existed the occupation injury of
January 22, 2004, or actually
resulted from this particular
traumatic event.

A medical opinion based solely on claimant’s

history and own subjective belief that the medical

condition is related to compensable injury is not a
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substitute for credible evidence.  Brewer v. Paragould

Housing Authority, Full Commission Opinion filed January

2, 1996 (Claim No. E417617).  Therefore, based upon my

de novo review of the record, I find that the claimant

has failed to prove by a preponderance of the evidence

that he is entitled to any permanent anatomical

impairment rating.  However, if I were to find that the

claimant was entitled to a permanent anatomical

impairment rating, a finding which I do not make, I find

that the 5% permanent anatomical impairment rating

assessed by Dr. Cathey is the more appropriate

impairment rating. 

Although the claimant's treating physician,

Dr. Baskin has assessed a 7% permanent anatomical

impairment rating, the one assessed by Dr. Cathey during

his independent medical evaluations of the claimant for

5% is the more appropriate impairment rating.

With regard to the permanent anatomical

impairment ratings, both doctors used Table 75 to assess

the impairment rating.  However, the more appropriate

section would be of Table 75, Section II(D) which

states:

Unoperated on, stable, with
medically documented injury, pain,
and rigidity associated with minimal
degenerative changes and structural
tests, such as those involving
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roentgenography or magnetic
resonance imaging.

The rating for this is 5%. Dr. Baskin used Section C,

which states:

Unoperated on, stable, with
medically documented injury, pain,
and rigidity associated with
moderate to severe degenerative
changes on structural tests;
includes unoperated on herniated
nucleus pulposus with or without
radiculopathy.  

The assessment is 7% for that section.  There

is nothing in the record to demonstrate what

degenerative changes the claimant has on his MRIs. 

Accordingly, when I consider the claimant’s medical

records coupled with the 4th Edition of the Guides, I

find that the 5% is the more appropriate rating. 

In my opinion, the claimant has failed to

prove that he is entitled to any permanent anatomical

impairment.  The evidence demonstrates that the claimant

had prior problems which Dr. Baskin was unaware of when

he assessed the permanent anatomical impairment. 

Therefore, the claimant cannot prove that the major

cause of his impairment is his injury.  Moreover, the

claimant has been seeking treatment from Dr. Baskin, and

the recommendation of Dr. Cathey that he receive this

treatment is based upon a faulty history provided by the

claimant to his physicians, that he had nothing else. 
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However, the evidence demonstrates that the claimant had

fallen out of a tree and had various other incidences

like playing softball.  These could have been more than

likely the cause of claimant’s current problems. 

Accordingly, I find the claimant has failed to prove by

a preponderance of the evidence that he is entitled to

additional medical treatment.  Therefore, for all the

reasons set forth herein, I must respectfully dissent

from the majority’s award of benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


