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OPINION AND ORDER

The claimant appeals and the respondents cross-appeal

an administrative law judge’s opinion filed November 18,

2011.  The administrative law judge found that the claimant

proved he sustained anatomical impairment in the amount of

62%, but that the claimant failed to prove he was entitled
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to permanent total disability or any amount of wage-loss

disability.  The administrative law judge found that the

respondents were liable for treatment the claimant received

for a “neurogenic colon condition.”  

After reviewing the entire record de novo, the Full

Commission finds that the claimant did not prove treatment

related to his colon condition was reasonably necessary in

connection with the claimant’s compensable neck injury.  The

Full Commission finds that the claimant proved he sustained

a 12% anatomical impairment as a result of the compensable

neck injury.  We find that the claimant proved he sustained

wage-loss disability in the amount of 24%.        

I.  HISTORY

Alan Efird, now age 60, testified that he had completed

the 12th grade.  Mr. Efird testified that his employment

history included truck driving and construction work, and

that he had previously been employed as a guard with the

Arkansas Department of Correction for five years.  The

claimant began treating with Dr. Larry Brashears in December

1986: “This is a 35 yo/wm who fell a few days ago on his

back when his feet slipped out from under him.  He is a very

heavy person.  He sustained a lumbosacral painful
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injury....He has had some pain in his knees from an old

injury.  Otherwise he has had no other significant medical

or surgical diseases.  He has congenital pas clavus of the

feet which is an exaggerated instep which prevents him from

walking normally.  Patient is also of large size, weighing

about 280 and this does not help his feet.”  Dr. Brashears’

impression was “Acute lumbosacral strain.”  

The claimant testified that he began receiving Social

Security disability in 1994.  The claimant attributed this

disability to “my knees and my hand.”  The claimant injured

his right hip after slipping and falling at home in June

2000.  Dr. Ralph Cash’s impression at that time was

“Minimally displaced right femoral neck fracture.  I plan on

ORIF with multiple pins in the a.m.  I have explained to the

patient that he can have aseptic necrosis, non-union and he

certainly still will require a total hip, but with a young

age, I would recommend going with the pinning rather than

the immediate prosthesis.”  The claimant underwent a left

total knee arthroplasty in February 2007.    

The claimant became employed as a part-time night

security guard for the respondent-employer, Whelan Security,

on or about September 24, 2007.  The claimant testified,
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“When they hired me, I told them I was disabled, and they -

I told them I couldn’t do a lot of walking.”  The claimant

testified that the respondents allowed him to sit and stand

as needed, and that he was allowed to stay in his personal

vehicle while on duty.  The claimant agreed on cross-

examination that he worked for the respondents three days

per week.  

The parties initially stipulated that the claimant

“sustained a compensable back/neck injury” on January 7,

2008.  The claimant testified, “I went into the warehouse

and walked over to the back door, come back to go back into

the office, and noticed a light on the four-wheeler.  And I

just stepped in between them and clicked the key off.  The

light was on, and stepped back and tripped backwards and

landed on my back on a fork that was on the - on the floor. 

And I was paralyzed for 45 minutes.”  The claimant testified

that he began suffering from stomach and intestinal problems

on the night of the compensable injury.

Dr. Michael K. Atta began treating the claimant on

January 9, 2008:

The patient is a 56-year-old security guard for
Waylon Security.  He presents with right shoulder
pain and mid back pain from a work related injury,
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which occurred yesterday.  The patient states that
he caught his heel on a forklift and fell
backwards on his buttocks....CT scans of his
lumbar and thoracic spine and x-rays of the same
areas revealed degenerative disc disease, but no
acute findings.  The patient now reports mild
discomfort to his right shoulder and mild mid back
pain.  He currently does not have any urinary or
fecal incontinence.  He has movement of all his
limbs albeit with mild pain....

PAST MEDICAL HISTORY: The patient sustained a left
rotator cuff injury.  He states that he underwent
surgery with implantation of steel rods in his
left shoulder and left forearm.  In 1997, the
patient had steel pins installed in his left
hip after a fall.  He was diagnosed with having
degenerative joint disease in both knees as
well....

Dr. Atta assessed “Right shoulder and thoracic strains. 

PLAN/COURSE: The patient has been placed on Naprosyn, soma

and is being returned to work with restrictions.  He has

also been provided with a cane.”  The claimant testified

that he returned to work for the respondent-employer

following Dr. Atta’s restricted release.

The claimant followed up with Dr. Atta on January 16,

2008: “He currently states that he is still experiencing

pain in his lower and mid back region.  He also describes

numbness in both lower extremities as well as both

hands....He does not have any urinary or fecal

incontinence.”  Dr. Atta assessed “Lumbar contusion. 
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PLAN/COURSE: The patient will be continued on Naprosyn and

Flexeril and is being returned to work with

restrictions....Of note is that the patient states that he

actually already has 100% disability on account of multiple

surgeries to both knees and his left shoulder, and states

that he has had some difficulty using these joints in the

past even prior to the injury.”

Dr. Atta noted on January 23, 2008, “He states that he

is not doing any better at all and currently still has

persisting weakness in his right arm and pain in his right

shoulder.  He also states that he is experiencing numbness

in both thighs.  He does not have any urinary or fecal

incontinence....ASSESSMENT: Right shoulder strain and

thoracic strain....The patient is being referred to have an

MRI of his thoracolumbar as well as his right shoulder in

view of his persistent complaints.  I believe that the MRI

will bring closure and help us determine whether there is

any objective evidence of injury.”  

An MRI of the claimant’s right shoulder on January 31,

2008 showed “1.  Undersurface spurring of the

acromioclavicular joint resulting in very mild supraspinatus

tendinopathy at the musculotendinous junction.  There is no
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evidence of tendinous tear.  2.  No evidence of labral

pathology.”  An MRI of the claimant’s lumbar spine was taken

on January 31, 2008, with the impression, “1.  Mild spinal

stenosis at T10-11.  There is also spinal stenosis from L2-3

to L4-5.  2.  No neural foramina narrowing is seen.”    

Dr. Atta reported on February 4, 2008, “The patient’s

MRI of his right shoulder revealed hypertrophic spurring at

the acromioclavicular joint.  The MRI of his thoracolumbar

spine revealed degenerative changes, but no acute change.” 

Dr. Atta’s assessment was “Thoracic strain and right

shoulder strain.  PLAN/COURSE: The patient and I had an

extensive discussion of the MRI results.  I have informed

him that there are no objective findings to correlate with

his current symptoms.  Based on the lack of objective

findings I am returning him back to his regular activities

without limitations.  I have advised that he request a

second opinion through the Arkansas Worker’s Comp Commission

if he so desires.  Otherwise, he is being discharged from

care in stable condition and is deemed not to have any

permanent impairment.”

Dr. Brashears stated on March 3, 2008, “My patient,

Alan Efird, fell on January 7, 2008 and hurt his neck at
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which time he had paresthesias of his hands and feet.  He

could hardly get up and was sore and his neck hurt.  He

appears now to have some limitation of motion and stiffness

of his neck.  At that time I think he had a spinal cord

injury and perhaps has a residual cervical disc injury.  I

have recommended he see a neurosurgeon for further

evaluation of these problems.  He has not had an MRI or x-

rays of his neck.”  

The record contains a Change of Physician Order dated

June 13, 2008: “A change of physician is hereby approved by

the Arkansas Workers’ Compensation Commission for Alan Efird

to change from Dr. Michael Atta to Dr. Richard Jordan[.]”    

An MRI of the claimant’s cervical spine was done on

June 30, 2008, with the Opinion, “1.  Severe multilevel

canal narrowing with at least moderately severe multilevel

cord impingement.  This is secondary to a combination of

spondylosis and generalized multilevel disc bulging as

discussed above.  The findings are most severe C3-C4 through

C5-C6.  There are milder changes C6-C7 and C2-C3.”  

The claimant testified that he continued to work for

the respondent-employer until July 7, 2008.  The claimant

testified that he did not work for the respondents or any
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other employer after that date.  Dr. Brashears opined on

August 15, 2008 that the claimant was “totally disabled to

work.”  

Dr. F. Richard Jordan informed Dr. Brashears on August

18, 2008, “I wanted to update you regarding your patient,

Alan Efird, who was in our office on 6/25/08 with complaints

of low back pain and right lower extremity numbness that

radiates to the foot.  He states he has normal urinary

function but will intermittently loose (sic) bowel control. 

He experienced an onset of progressive pain on 1/7 08 when

he tripped over a forklift and landed on his buttocks....We

discussed his options for treatment and decided to proceed

with a multilevel cervical laminectomy.”  Dr. Jordan

performed surgery on September 9, 2008: “A decompressive

cervical laminectomy of C3 through C6.”  The pre- and post-

operative diagnosis was “Cervical spinal stenosis with

myelopathy.”  

The claimant was provided rehabilitation therapy

beginning September 13, 2008.  Dr. Jordan informed Dr.

Brashears on September 19, 2008, “I wanted to update you

regarding your patient, Alan Efird, who was in our office on

9/19/08 for a postoperative follow up visit regarding his
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9/9/08 cervical decompressive laminectomy of C3-C6.  Though

he experiences incisional pain, he states he is very pleased

with the results of his surgery as his preoperative

complaints are much improved.” 

Dr. Earl Peeples corresponded with the respondents’

attorney on July 24, 2009:

Mr. Efird has a strong genetic pre-disposition to
multi-level and multi-joint osteoarthritis.  Prior
to his fall at his place of employment in early
2008 he had cervical spondylosis.  The fall in
this arthritic, narrow spine created an injury to
the spinal cord which generated his upper
extremity and hand weakness.  It is surprising
that initially physicians’ interest was in the
thoracic spine and lumbar spine, neither of which
supply the hands.  This raises standard of care
issues.  

Dr. Jordan correctly recognized the pathology
which is spinal stenosis and injury to the spinal
cord and did a compressive laminectomy.  

In my opinion the need for surgery is directed
(sic) related to the accident.  This is an
incidence where an individual has an abnormal
spine but injured it during a fall at his place of
employment.  It is therefore my opinion a direct
relation to the anatomic injury to the upper
cervical spine.  The preexisting degenerative
stenosis is not related to the fall.  

Unfortunately as is often the case in
decompressive procedures following spinal
stenosis and cord injury there is not dramatic
improvement.  This is reflected in Mr. Efird’s
change in activity, most notably his drastic drop
off in squirrel hunting kill numbers.  I talked
with Mr. Efird about 15 years ago in a different
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opinion and at that time was amazed at how
intensely he hunted squirrels and his expertise
and numbers killed were impressive.  It is obvious
that there has been a significant change in his
physical activity and ability.  This matches to
his examination and to his pathology.  

It is my opinion that Mr. Efird is now even more
disabled than he was previously.  I do not think
he can return to his security guard job.  I do not
think further specific treatment would necessarily
be beneficial nor reverse the damage to the
spinal cord.  He fortunately is able to maintain
the bladder and bowel function and ambulate with
some assistance.  

I believe the individual most appropriate for
rating would be Dr. Jordan as his rating would be
primarily reflective of a neurological injury.  I
believe Dr. Jordan is in the best position to make
that rating.  No rating should be made for the
multilevel degenerative changes which predated the
fall....

The respondents’ attorney informed an administrative

law judge on August 25, 2009, “I have reviewed the

stipulations contained in your Prehearing Order.  Based on

Dr. Earl Peeples’ report as well as statements from Dr.

Jordan, Respondents withdraw the stipulation that Claimant

suffered a compensable lower back injury.  With regard to

Claimant’s cervical spine, Respondents maintain that

claimant suffered a temporary aggravation for which they

have provided all appropriate benefits.”  
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A hearing was held on August 27, 2009.  At that time,

the respondents agreed to accept the previously-controverted

care for the claimant’s cervical spine, including surgery

performed by Dr. Jordan on September 9, 2008.  The

respondents agreed to compensate the claimant for accrued

temporary total disability benefits from July 8, 2008 until

a date yet to be determined.  The respondents agreed that

the claimant’s attorney was entitled to fees for legal

services.     

Dr. Kenneth M. Rosenzweig performed an Independent

Medical Evaluation on March 30, 2010 and reported in part:

A cover letter from the attorney, Jarrod Parrish
identified that this claimant was involved in an
accident on January 7, 2008 when he fell making
rounds as a security guard.  The claimant suffered
a contusion to his spinal cord.  He underwent a
multilevel cervical laminectomy and was at MMI as
of September 9, 2009....

He is not recommended to be declared at MMI until
two years postoperative.  I would recommend
waiting for a permanent impairment.  With respect
to the American Medical Association Guide to the
Evaluation of Permanent Impairment, Fourth Edition
in consideration of bowel dysfunction and
myelopathic findings involving all four
extremities, one might considering (sic) 40%
impairment to the whole person based on the
information derived from Table 73 on page 110. 
DRE VI (6).  DRE 7 (60%) states that Bowel and
Bladder require assistive device which was denied
by claimant.  
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WORK CAPACITY
The claimant is not at a functional level to
return back to work.  He was disabled prior to
this injury.  His disability is profound now.  An
FCE would reveal that he is not even capable of
sedentary activities.  Therefore, an FCE is not
required for further determination.

CASE MANAGEMENT, CONCLUSION
I do believe this claimant would benefit from
further rehab efforts.  I believe that he can
achieve further recovery with respect to motion
and strength.  I do recommend consideration for
EMG and NCV for underlying radicular findings.
The cavus feet and clumsiness with multiple falls
over the years makes me concerned of a
demyelinating disorder such as Charcot Marie
Tooth.  The clumsiness and weakness with very high
arch feet raises concern.  Updated diagnostics of
the cervical spine would be helpful to identify
residual compression or recurrent disease.  It is
my opinion that the ongoing back pain complaints
may have been an aggravation of his chronic back
pain that has been undulating for decades.  I do
not think this was the major concern at the time
of his injury.  Therefore it is probably not a
compensable issue.

  
Dr. Brashears noted on July 27, 2010, “The patient had

an injury, is disabled to work, can not walk well and has

numbness and almost paralysis of his left arm and leg.  He

staggers when he walks.  He is very weak.  He is in a lot

[of] pain.”  

The claimant saw Dr. Brashears on August 6, 2010: “This

is a 59-year-old white male who has been having some

abdominal pain and weakness for several days....His abdomen
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is distended.  His bowels have not been moving....It is felt

that he should be placed in the hospital because of the GI

conditions.”  Dr. Brashears’ impression was “Abdominal

distention, cause undetermined, with weakness and abdominal

pain.  Spastic gait due to previous neck injury and surgery. 

Generalized arthritis with degenerative joint disease.”  Dr.

Brashears referred the claimant for an ultrasound of the

abdomen, which study was performed on August 6, 2010 with

the following Opinion: “Sludge and probably some small

stones in the lumen of the gallbladder.  The pancreas and

aorta are obscured by overlying bowel gas.”  

Dr. Allen D. Gerber examined the claimant on August 9,

2010:

The patient is a 59-year-old admitted with
abdominal pain.  Workup shows consistent with
gallbladder disease showing slightly thickened
gallbladder wall and sludge and small stones in
the gallbladder.  Consultation is for evaluation
for surgery.  

Dr. Gerber’s impression was “Cholecystitis,

cholecystolithiasis.  PLAN: Laparoscopic cholecystectomy is

recommended.  Will go ahead and set him up for surgery in

the morning.”  Dr. Brashears noted on August 15, 2010 that

the claimant had undergone gallbladder surgery.  
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Dr. Rosenzweig corresponded with the respondents’

attorney on August 20, 2010: “You required regarding Charcot

Marie Tooth which was a tentative diagnosis I had made on

the evaluation of Mr. Alan Efird.  Charcot Marie Tooth is an

inherited neurologic condition.  There are several

variations of this disease.  The literature suggests that a

diagnosis can be made by objective testing....At this time,

I am not able to perform nerve testing with EMG and NCV.  I

am unable to perform a nerve biopsy or obtain genetic

testing.  I am more than happy to offer referrals to

physicians who can provide this service with respect to

nerve testing, nerve biopsy, or genetic testing....”    

Dr. Brashears reported on March 2, 2011:

My patient, Alan Efird, sustained a neck injury in
the past that has resulted in spinal cord injury.  
He is spastic in his extremities and has some
difficulty walking.  He has also developed a
neurogenic colon secondary to the spinal cord
injury resulting in extreme constipation requiring
hospitalization at times for repeated enemas to
get his bowels moving.  He has seen Dr. Budhraja
in Little Rock, a gastroenterologist, who agrees
with the condition of neurogenic colon due to
spinal cord injury.  Under the current conditions,
his prognosis for recovery is poor.

  
The claimant’s attorney wrote to Dr. Budhraja on March

9, 2011:
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Enclosed is a note Dr. Brachears (sic) wrote
concerning Mr. Efird’s bowel problems.  Could you
please review and advise if you agree with the
statements made by Dr. Brashears?  You may simply
write “Yes” and sign and date the letter if you
agree.

  
An unidentified individual wrote the word “Yes” on 

counsel’s March 9, 2011 letter.

Dr. A. Scott Marotti reported on May 24, 2011:

Mr. Efird is a gentleman that I saw in my office
in April after a lengthy workup by his
gastroenterologist.  She felt that this gentleman
had chronic constipation secondary to a neurogenic
colon.  He sustained a back injury approximately
three years ago and since that time has had
tremendous problems with constipation.  He does
not take chronic pain medication and has been on
numerous medications to aid him having bowel
movements.  He has a tremendously redundant colon
on endoscopy, highly suspicious for this.  He
underwent a subtotal colectomy for this and the
findings at the time of surgery and on pathology
were fairly consistent with this.  He has improved
tremendously since surgery and is now doing well.  

A pre-hearing order was filed on May 31, 2011.  The

claimant’s contentions were, “1) Claimant is entitled to

additional temporary total disability from September 9, 2009

through September 10, 2010, at which time he is permanently

and totally disabled or entitled to wage loss.  2) The

claimant is entitled to an impairment rating somewhere

between 40-60% given by Dr. Jordan and Dr. Rosenzweig.  3)

He is entitled to wage-loss up to and including permanent
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and total disability.  4) His benefits have been

discontinued and for all benefits an attorney’s fee is owed. 

The claimant contends that in this case and according to

previous case law the respondents have recontroverted the

case and the claimant is owed an attorney’s fee on all

benefits paid or previously paid.  5) Claimant now suffers

abdominal problems which are related to claimant’s

compensable injury and is therefore entitled to additional

medical.”  

The respondents’ contentions were, “1) All appropriate

benefits have been paid in this matter.  2) Additional TTD

benefits are not appropriate due to the fact that Dr.

Richard Jordan, the treating physician chosen by the

claimant, placed him at MMI on September 9, 2009.  3)

Claimant is not entitled to any permanency benefits as his

work-related fall is not the major cause of any degree of

permanency he may have suffered.  Claimant was previously

declared disabled from meaningful employment by the Social

Security Administration and he was receiving SSDI benefits

at the time of his fall at Whelan.  Additionally, per Dr.

Rosenzweig, claimant’s symptoms and problems can be

attributed to a congenital condition called Charcot Marie
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Tooth Syndrome, and not a work-related injury.  The rating

assigned by Dr. Jordan is inconsistent with the Guides to

the Evaluation of Permanent Impairment.  Dr. Jordan

diagnosed claimant with preexisting canal narrowing and

osteophytes, and his work-related fall was said to have

aggravated that pre-existing condition due to a cord

contusion.  The rating assigned by Dr. Jordan is not based

on the AMA Guides (4th ed.), and it is not based on

permanent, objectively measurable findings.  4) Additional

medical is not reasonably necessary or related to claimant’s

compensable injury.”  

The parties agreed to litigate the following issues:

1) What date the claimant reached maximum medical
improvement, either September 9, 2009 or September
9, 2010.
2) The claimant’s entitlement to temporary total
disability benefits from September 9, 2009 through
September 9, 2010.
3) Whether the claimant is entitled to an
anatomical impairment rating between 40-60%, given
by Dr. Jordan and Dr. Rosenzweig.
4) Whether the claimant is permanently and totally
disabled or entitled to wage-loss.
5) Additional medical treatment.
6) Extent of attorney’s fees. 

The May 31, 2011 pre-hearing order stated, “All issues

related to claimant’s back are reserved.”    
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Dr. Gerald B. Schaefer performed diagnostic testing on

the claimant and stated on July 12, 2011, “this individual

is unlikely to be affected with or predisposed to developing

[Charcot - Marie - Tooth disease type 1B].”  

A hearing was held on August 24, 2011.  The claimant

testified regarding his post-injury physical abilities, “I

can’t pick up my grandchildren that weigh 30 pounds.  I

could before.  I can’t go hunting.  I can’t walk.  I have no

strength because I haven’t had therapy.  And there’s -

there’s nothing I can do.”  However, the claimant also

testified that he could operate a riding lawnmower.  The

claimant testified that he can drive a motor vehicle and “I

go to Wal-Mart and ride around in an electric cart....I go

to Wal-Mart every day.”  The claimant testified that he was

unable to return to work for the respondent-employer,

because “if I had to get out of the truck for some reason, I

couldn’t do it.”        

An administrative law judge filed an opinion on

November 18, 2011.  The administrative law judge found that

the claimant reached maximum medical improvement on

September 9, 2009, and that the claimant failed to prove he

was entitled to temporary total disability benefits after
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September 9, 2009.  The claimant does not appeal that

finding.  

The administrative law judge further found that medical

treatment provided the claimant for a “neurogenic colon” was

reasonably necessary.  The administrative law judge found

that the claimant proved he sustained “a 62% whole body

anatomical impairment.”  The administrative law judge found

that the claimant did not prove he was permanently totally

disabled, and that the claimant did not prove he was

entitled to any amount of wage-loss disability.  The

claimant appeals to the Full Commission and the respondents

cross-appeal.      

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the
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evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).  

An administrative law judge found in the present

matter, “7) The claimant has proven by a preponderance of

the evidence that all medical treatment related to the

claimant’s neurogenic colon condition was reasonable,

necessary, and related to his stipulated compensable

cervical injury, and therefore Respondents No. 1's

responsibility pursuant to Commission Rule 099.30.”

The Full Commission reverses this finding.  We find

that the claimant did not prove by a preponderance of the

evidence that his neurogenic colon condition was causally

related to the January 7, 2008 compensable injury.  The

parties stipulated that the claimant sustained a compensable

injury on January 7, 2008.  The claimant testified that he

tripped and fell backwards on that date.  The parties

initially stipulated that the claimant sustained a

compensable “back/neck injury,” but the respondents
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subsequently withdrew their stipulation that the claimant

sustained a compensable back injury.  According to the

current pleadings before the Commission, the parties

stipulate that the claimant sustained a compensable neck

injury.  The parties have reserved the issue of

compensability of an alleged back injury.    

In any event, the claimant testified that he began

suffering from stomach and intestinal problems on the night

of the January 7, 2008 stipulated compensable neck injury. 

In workers’ compensation cases, the Commission functions as

the trier of fact.  Blevins v. Safeway Stores, 25 Ark. App.

297, 757 S.W.2d 569 (1988).  The determination of the

credibility and weight to be given a witness’s testimony is

within the sole province of the Commission.  Murphy v.

Forsgren, Inc., 99 Ark. App. 223, 258 S.W.3d 794 (2007). 

The Commission is not required to believe the testimony of

the claimant or any other witness but may accept and

translate into findings of fact only those portions of the

testimony it deems worthy of belief.  Farmers Co-op v.

Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).  

In the present matter, the Full Commission does not

find credible the claimant’s testimony that he began
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suffering from stomach and intestinal problems or any sort

of bowel or colon dysfunction on the date of the January 7,

2008 compensable neck injury.  Dr. Atta began treating the

claimant on January 9, 2008 and specifically noted, “He

currently does not have any urinary or fecal incontinence.” 

Dr. Atta noted on January 16, 2008, “He does not have any

urinary or fecal incontinence.”  Dr. Atta noted on January

23, 2008, “He does not have any urinary or fecal

incontinence.”  Dr. Atta discharged the claimant on February

4, 2008 and did not report any complications related to a

neurogenic colon.  Dr. Brashears saw the claimant on March

3, 2008 and did not note any fecal incontinence or other

type of bowel dysfunction.  

Dr. Jordan reported on August 18, 2008 that the

claimant “has normal urinary function but will

intermittently lose bowel control.”  There is no probative

evidence before the Commission demonstrating that the

claimant’s loss of bowel control as reported by Dr. Jordan

was causally related to the January 7, 2008 compensable neck

injury.  Dr. Peeples did not report any colon or bowel

difficulties and expressly noted in July 2009, “He

fortunately is able to maintain the bladder and bowel
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function and ambulate with some assistance.”  Dr. Rosenzweig

opined in March 2010 that he would consider assigning a

permanent impairment rating for the claimant based in part

on “bowel dysfunction.”  There is no probative evidence

before the Commission demonstrating that the claimant

suffered from bowel dysfunction as a result of the January

7, 2008 compensable neck injury.  We note Dr. Brashears’

impression on August 6, 2010, “Abdominal distention, cause

undetermined [emphasis supplied], with weakness and

abdominal pain.”    

An ultrasound of the claimant’s abdomen on August 6,

2010 showed “Sludge and probably some small stones in the

lumen of the gallbladder.”  There is not even a scintilla of

probative evidence which establishes a causal link between

the August 6, 2010 abnormal ultrasound and the January 7,

2008 compensable neck injury.  The claimant did not prove by

a preponderance of the evidence that the laparoscopic

cholecystectomy performed by Dr. Gerber was reasonably

necessary in connection with the claimant’s compensable neck

injury.  

The Full Commission recognizes Dr. Brashears’ statement

on March 2, 2011, “He has also developed a neurogenic colon
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secondary to the spinal cord injury ....”  The Commission

has the authority to accept or reject a medical opinion and

the authority to determine its probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002). 

In the present matter, the Full Commission assigns no

evidentiary weight to Dr. Brashears’ opinion that the

claimant developed a neurogenic colon secondary to the

compensable neck injury.  There is no evidence of record

corroborating Dr. Brashears’ opinion that the claimant

developed a neurogenic colon as a result of the compensable

injury.  We also recognize Dr. Brashears’ assertion, “He has

seen Dr. Budhraja in Little Rock, a gastroenterologist, who

agrees with the condition of neurogenic colon due to spinal

cord injury.”  The record before us contains no reports of

treatment from Dr. Budhraja or opinions from Dr. Budhraja

regarding causation of the claimant’s neurogenic colon.  We

also assign minimal weight to counsel for the claimant’s

March 9, 2011 correspondence, which purports to indicate Dr.

Budhraha’s agreement with Dr. Brashears regarding causation

of the claimant’s bowel condition.  The handwritten word

“Yes” on counsel’s letter, without identification or

corroborating evidence, does not prove that the claimant’s
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stomach, bowel, or colon condition was causally related to

the compensable injury.

We additionally note Dr. Mariotti’s May 24, 2011 report

that the claimant had “chronic constipation secondary to a

neurogenic colon.  He sustained a back injury approximately

three years ago and since that time has had tremendous

problems with constipation.”  The Full Commission notes that

the parties have reserved any issues related to

compensability of the claimant’s back condition.  Dr.

Mariott’s May 24, 2001 report is not probative evidence

establishing a causal link between the January 7, 2008

compensable injury and the claimant’s neurogenic colon.      

The instant claimant did not prove by a preponderance

of the evidence that any of the medical treatment provided

for his stomach, bowels, or colon was reasonably necessary

in connection with the January 7, 2008 compensable injury to

the claimant’s neck.  The respondents are not liable for any

of this medical treatment, and the respondents are not

liable for the laparoscopic cholecystectomy performed by Dr.

Gerber.
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B.  Anatomical Impairment

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has been

reached.  Johnson v. Gen. Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994).  The Commission has adopted the American

Medical Association Guides to the Evaluation of Permanent

Impairment (4th ed. 1993) to be used in assessing anatomical

impairment.  See Commission Rule 099.34; Ark. Code Ann. §11-

9-522(h)(Repl. 2002).  It is the Commission’s duty, using

the American Medical Association Guides, to determine

whether the claimant has proved that he is entitled to a

permanent anatomical impairment.  Polk County v. Jones, 74

Ark. App. 159, 47 S.W.3d 904 (2001). 

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings.  Ark. Code Ann. §11-

9-704(c)(1)(B)(Repl. 2002).  Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2002).   
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Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(F)(ii)(a)(Repl. 2002).  “Major cause” means “more than

50% of the cause,” and a finding of major cause shall be

established according to the preponderance of the evidence. 

Ark. Code Ann. §11-9-102(14)(Repl. 2002).  Preponderance of

the evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher Oil

Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  

An administrative law judge found in the present

matter, “5) The claimant has proven by a preponderance of

the evidence that he has sustained a 62% whole body

anatomical impairment.”  The Full Commission does not affirm

this finding.  We find that the claimant sustained permanent

anatomical impairment in the amount of 12%.  The parties

have stipulated that the claimant sustained a compensable

neck injury on January 7, 2008.  Dr. Jordan performed

surgery on September 9, 2008: “A decompressive cervical

laminectomy of C3 through C6.”  The 

post-operative diagnosis was “Cervical spinal stenosis with

myelopathy.”  The claimant reached maximum medical
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improvement for his compensable injury on September 9, 2009. 

The record before the Commission does not show that Dr.

Jordan assessed a permanent anatomical impairment rating.  

The Full Commission finds that the proper assessment of

anatomical impairment in the instant case is found in the

4th edition of the Guides at page 3/113, Table 75, Section

II.  Section II E assigns a 9% impairment of the whole

person for a surgically treated disk lesion with residual,

medically documented pain and rigidity.  Section II F

assigns 1% per level for multiple levels.  The instant

claimant underwent cervical surgery at three levels.  We

therefore find that the claimant proved by a preponderance

that he sustained a 12% anatomical impairment.  The claimant

proved that the January 7, 2008 compensable injury was the

major cause of his 12% anatomical impairment.  Supporting

objective medical findings include cervical disc bulging as

shown on the June 30, 2008 MRI.  The claimant is not

entitled to any degree of permanent physical impairment

related to his spastic colon condition, which condition is

not causally related to the January 7, 2008 compensable

injury.    
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C.  Wage Loss

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Rutherford v. Mid-Delta Cmty. Servs.,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  In

considering claims for permanent partial disability benefits

in excess of the employee’s percentage of permanent physical

impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment,

such factors as the employee’s age, education, work

experience, and other factors reasonably expected to affect

his future earning capacity.  Ark. Code Ann. §11-9-

522(b)(1)(Repl. 2002).  

Permanent total disability means inability, because of

compensable injury or occupational disease, to earn any

meaningful wages in the same or other employment.  Ark. Code

Ann. §11-9-519(e)(1)(Repl. 2002).  The burden of proof shall

be on the employee to prove inability to earn any meaningful

wage in the same or other employment.  Ark. Code Ann. §11-9-

519(e)(2)(Repl. 2002).  

An administrative law judge found in the present

matter, “6) The claimant has failed to prove by a
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preponderance of the evidence that he is now permanently and

totally disabled or entitled to wage loss disability

benefits as a result of his stipulated compensable cervical

injury.”  The Full Commission affirms the administrative law

judge’s finding that the claimant did not prove he was

permanently totally disabled.  The claimant is age 60 with a

12th-grade education.  The claimant testified that he has

been employed as a truck driver, construction worker, and

security guard.  The claimant’s testimony indicated that his

longest tenure with any employer lasted five years, when the

claimant was employed as a guard with the Arkansas

Department of Correction.  Dr. Brashears noted in 1986 that

the claimant was unable to walk normally because of a

congenital condition in the claimant’s feet.  The claimant

testified that he began receiving Social Security disability

in 1994 because of disability in the claimant’s knees and

hand.  The claimant previously underwent surgery to his

right hip and left knee.

The claimant began working as a part-time security

guard for the respondent-employer on September 24, 2007. 

The claimant testified that the respondents were aware of

his physical disabilities, that he was allowed to sit or
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stand as needed, and that he was allowed to perform his work

while sitting in his vehicle.  The claimant worked three

days per week.  The parties have stipulated that the

claimant sustained a compensable neck injury on January 7,

2008.  The claimant testified that he continued to work for

the respondent-employer until July 7, 2008.  Dr. Jordan

performed a decompressive cervical laminectomy on September

9, 2008.  The Full Commission has found that the claimant

proved he sustained a 12% permanent anatomical impairment as

a result of his compensable injury and surgery.  

Dr. Peeples stated in July 2009, “It is my opinion that

Mr. Efird is now even more disabled than he was previously. 

I do not think he can return to his security guard job.” 

Dr. Rosenzweig wrote in March 2010, “The claimant is not at

a functional level to return back to work.  He was disabled

prior to this injury.  His disability is profound now.”  Dr.

Rosenzweig predicted that “An FCE would reveal that he is

not even capable of sedentary activities.  Therefore, an FCE

is not required for further determination.”  Dr. Brashears

opined in July 2010, “The patient had an injury, is disabled

to work, can not walk well and has numbness and almost

paralysis of his left arm and leg.”  
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The Commission is entitled to review the basis for a

doctor’s opinion in deciding the weight and credibility of

the opinion and the medical evidence.  Swift-Eckrich, Inc.

v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  In the

present matter, neither Dr. Peeples, Dr. Rosenzweig, nor Dr.

Brashears were aware of the claimant’s testimony that he was

able to participate in activities such as operating a riding

lawnmower and driving a motor vehicle.  Additionally, the

claimant’s lack of interest and negative attitude is an

impediment to the Commission’s full assessment of a

claimant’s loss and is a factor we can consider in

determining that his wage loss is not as great as he states

it to be.  See City of Fayetteville v. Guess, 10 Ark. App.

313, 663 S.W.2d 946 (1984).  The instant claimant has not

attempted to work for any employer since July 2008.  The

claimant testified that “I have no strength because I

haven’t had therapy.”  However, the record shows that the

claimant was provided rehabilitation therapy following Dr.

Jordan’s surgery.  The claimant has sustained only a 12%

cervical anatomical impairment as a result of his

compensable injury, but the evidence does not demonstrate

that the claimant is interested in finding any productive
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gainful employment within his permanent physical

restrictions.  Dr. Rosenzweig opined that the claimant

“would benefit from further rehab efforts.”  Nevertheless,

the claimant has not shown any honest effort in pursuing

additional physical rehabilitation or legitimate vocational

rehabilitation in order to go back to suitable work within

the claimant’s permanent physical restrictions.  The

evidence does not corroborate the claimant’s testimony that

he is physically unable to even get out of his truck.  We

note the claimant’s testimony that he participates daily in

retail shopping and other activities of daily living.    

Based on the claimant’s age, education, work

experience, and demonstrated lack of interest in returning

to any suitable employment, the Full Commission finds that

the claimant sustained wage-loss disability in the amount of

24% in excess of the claimant’s 12% permanent anatomical

impairment.  The claimant proved that the July 7, 2008

compensable injury was the major cause of his 24% wage-loss

disability.  The claimant did not prove that he was

permanently totally disabled.  The respondents did not prove

that any portion of the claimant’s 24% wage-loss disability

was caused by Charcot-Marie-Tooth syndrome.  We attach
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significant evidentiary weight to Dr. Schaefer’s opinion in

July 2011, “this individual is unlikely to be affected with

or predisposed to developing Charcot-Marie-Tooth disease

type 1B.” 

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove

treatment related to a neurogenic colon was reasonably

necessary in connection with the claimant’s compensable

injury.  The respondents are not liable to any of said

treatment, including surgery performed by Dr. Gerber.  The

claimant proved that he sustained a 12% anatomical

impairment and 24% wage-loss disability in excess of his

permanent anatomical impairment.  The July 7, 2008

compensable injury was the major cause of the claimant’s 12%

anatomical impairment and 24% wage-loss disability.  The

claimant did not prove that he was permanently totally

disabled.  The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2002).  For prevailing in part on appeal to the

Full Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  After a de novo review

of the record, I specifically concur in the finding that the

claimant is entitled to 25% wage-loss disability.  However,

as I find that the evidence of record shows that the

claimant is permanently and totally disabled, I must dissent

from the majority’s limited award.  Furthermore, I find, as

did the Administrative Law Judge, that the claimant’s

abdominal problems are a compensable consequence of his

compensable injury, and entitle the claimant to a 62%

permanent impairment rating for the combined neck and

abdominal impairment, and additional reasonably necessary

medical treatment.  Therefore, I must respectfully dissent

on these issues.
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Compensable Consequence - Abdominal Problems

          Here, the claimant has a neurogenic colon, which

Dr. Larry Brashears opined developed secondary to the spinal

cord injury.  Dr. Brashears, in his March 2, 2011 report,

clearly states that he and a gastroenterologist by the name

of Dr. Budhraja agree that the claimant’s neurogenic colon

condition was due to his spinal cord injury.  Therefore, I

find that the claimant’s abdominal problems were a

compensable consequence of his stipulated compensable

cervical injury.  

Permanent Impairment - Neck Combined With Abdominal Problems

          “Permanent impairment” has been defined as any

permanent functional or anatomical loss remaining after the

healing period has ended.  Johnson v. General Dynamics, 46

Ark. App. 188, 878 S.W.2d 411 (1994).  The Commission has

adopted the AMA Guides to the Evaluation of Permanent

Impairment (4th ed. 1993).  The Commission is authorized to

decide which portions of the medical evidence to credit and

to translate this medical evidence into a finding of

permanent impairment using the Guides.  See, Avaya v.

Bryant, 82 Ark. App. 273, 105 S.W.3d 811 (2003).  The

Commission may assess its own impairment rather than rely
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solely on its determination of the validity of ratings

assigned by a physician.

          It is undisputed that the claimant sustained a

compensable cervical injury and underwent multiple-level

decompression of his cervical spine.  Table 75, found at

Section II(C), Page 113, provides that a single-level

decompression without spinal fusion and without residual

signs or symptoms is worth 7% whole body impairment, and a

single-level decompression with residual signs or symptoms

is worth a 9% whole body impairment rating; plus, in both

scenarios, you add an additional 1% per level.  In the case

at hand, it appears that the cervical decompression at

multiple levels with residual signs and symptoms would find

the claimant’s permanent impairment to be 12% to the body as

a whole pursuant to the Guides, Table 75, found at Section

II(C), Page 113.  This is the table the majority erroneously

used.  In disagreeing with the majority’s use of Table 75, I

would note that both Dr. Richard Jordan and Dr. Kenneth

Rosenzweig used Table 73 of the Guides entitled “DRE

Cervicothoracic Spine Impairment Categories” found at Page

110 when considering the claimant’s whole body impairment.
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          However, Dr. Rosenzweig’s 40% impairment rating

cannot be used because he bases the rating on Table 73 DRE

Impairment Category VI(6) “Cauda eqina syndrome without

bowel or bladder impairment.”  I would note that the

claimant’s colectomy was done on April 21, 2011, several

months after both Dr. Rosenzweig’s and Dr. Jordan’s

assessment of anatomical impairment.  Neither Dr. Jordan nor

Dr. Rosenzweig knew about a section of the claimant’s colon

being removed in April of 2011, and, therefore, it becomes

necessary for the Commission to assess the claimant’s

permanent anatomical impairment.  My review of the Guides

leads me to agree with Dr. Rosenzweig that Table 73 is the

appropriate table for the claimant’s condition.  As stated

above, the claimant had not had a bowel or bladder

impairment or surgery at the time Dr. Rosenzweig gave his

opinion on anatomical impairment.  However, with a section

of the claimant’s colon being removed in 2011, it is clear

that the claimant has bowel impairment due to his stipulated

cervical injury.  Therefore, I find that Table 73, DRE

Cervicothoracic Spine Impairment Categories VII “Cauda eqina

syndrome with bowel or bladder impairment” should be used,

which gives a 60% rating to the whole body.  Table 73 goes
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on to state that “the 60% impairment for Category VII must

be combined with the impairment percentage for the most

appropriate Cervicothoracic Impairment Category II, III, IV,

or V.”  Therefore, I find that DRE Impairment Category II

should be combined with VII to equate to a whole body

impairment rating of 62% for the claimant, due to his

compensable cervical injury.  I also find that the claimant

has proven by a preponderance of the evidence that the

compensable injury was the major cause of his anatomical

impairment.

Additional Medical Treatment - Abdominal Problems

          The Workers’ Compensation Act requires employers

to provide such medical services as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a) (Repl. 2002). 

Injured employees must prove that medical services are

reasonably necessary by a preponderance of the evidence;

however, those services may include that necessary to

accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage
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produced by the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995);See Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The

Court of Appeals has noted that, even if the healing period

has ended, a claimant may be entitled to ongoing medical

treatment if the treatment is geared toward management of

the claimant’s compensable injury.  See Patchell v. Wal-Mart

Stores, Inc., 86 Ark. App. 230; 184 S.W.3d 31, (2004),

citing Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983). Furthermore, the Court of Appeals has

found that treatment intended to help a claimant cope with

chronic pain attributable to a compensable injury may be

reasonable and necessary.  See LVL, Inc. v. Ragsdale, 2011

Ark. App. 144.  Additionally, a claimant does not have to

provide objective medical evidence of his continued need for

treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359,

13 S.W.3d 211 (2000), citing Chamber Door Indus., Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).

          Here, according to Dr. Scott Marotti, the claimant

had chronic constipation secondary to a neurogenic colon. 

As a result of claimant’s neurogenic colon, he underwent a
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subtotal colectomy surgery.  According to Dr. Brashears and

Dr. Budhraja, the claimant’s neurogenic colon developed due

to the spinal cord injury.  Therefore, as stated above, I

find that the claimant’s neurogenic colon condition was a

compensable consequence of his stipulated compensable

cervical injury, as opined by Dr. Brashears, and, therefore,

find that any medical treatment that the claimant received

for his neurogenic colon was reasonable, necessary, and

related to the claimant’s stipulated compensable cervical

injury.  Therefore, I find that all medical treatment

contained in the record herein, including, but not limited

to the colectomy surgery on April 21, 2011, to be reasonably

necessary and related medical treatment.

Permanent and Total Disability Benefits

          Permanent total disability is defined as

inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. §11-519 (e)(1).  The burden of

proof shall be on the employee to prove inability to earn

any meaningful wage in the same or other employment.  Ark.

Code Ann. §11-519 (e)(2).  The same factors considered when

analyzing wage-loss disability claims are usually considered
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when analyzing permanent and total disability claims.  See

Ark. Code Ann. §11-9-519 (c); Rutherford v. Mid Delta

Community Services, Inc. 102 Ark. App. 317, 285 S.W.3d 248

(2008).  Such factors include the worker's age, education,

work experience, medical evidence and any other matters

which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work

history and education.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin Electric,

32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996).

          Here, the claimant testified that, prior to his

most recent injury, he was an avid squirrel hunter.  When he

got hurt, he advises that he had extreme difficulty working

on uneven ground and has difficulty getting up off the

ground or out of a chair.  Claimant further testified that

he lost his balance and has had several falls since his

injury.  Claimant further testified that his favorite

activities of squirrel hunting and fishing were virtually

impossible to do after his work-related injury.  The
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claimant testified that he cannot pick up his grandchildren

who weighed 30 pounds.  Claimant also testified that he has

no strength since his work-related injury.  He further

testified that, prior to his injury, he could pick up at

least 40 pounds and maybe more.  Since his injury, he can

only pick up between 10 and 15 pounds.  The claimant cannot

tie his own shoes like he could before the accident, and he

has no endurance.

          The claimant described that, before his injury,

the employer realized his significant physical limitations

and “they made it easy for me.”  The claimant further

testified that his job was further restricted after the

injury, and that now he feels that he could not even do that

because, if he had to get out of the truck for any reason,

he simply couldn’t do it.

          On cross-examination, the claimant was asked about

his ability of going from the sitting to the standing

position.  He testified that he had problems before the

injury, but further testified, “but now, since the injury,

it is 10 times worse.”  The claimant further testified on

cross-examination that, before the injury, he carried a

shotgun and spent the majority of the time in his truck. 



Efird - F801912 45

There were periods of time where he did get out of the truck

and walk approximately 100 to 150 feet.  The claimant

testified that, after the injury, there “wasn’t no way” he

could get out of the vehicle.  He also testified “after I

got hurt, I was real bad after I got hurt, I couldn’t walk.”

          On March 12, 2009, the claimant’s physical

therapist wrote:

The patient presented extreme weakness
of the upper and lower extremities and,
it was obvious he had lost a lot of
weight.  The patient was using crutches
for ambulation and was also assisted by
a family member.  The patient only had
10 degrees of active neck rotation in
each direction as measured from the
neutral position . . . the neck and
shoulder muscles were very tight from
muscle spasms.  Patient rated his pain
at 6 or 7 out of 10 with routine body
movements and gait.  Patient had
difficulty moving and tired quickly
during our program.

          The physical therapist further stated:

As a therapist, I would work on this
patient’s shoulders and knees in the
previous 5 years and he had never shown
this level of disability.  He had
multiple symptoms; numbness, tingling,
stiffness, and reduced ADL which were
visible during my examination.  Patient
suffered from the inability to get in or
out of bed or vehicles without help as
well as the inability to dress himself. 
The patient progressed in physical
therapy but upon discharge he was still
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limited in ROM and strength.  Prior to
the patient’s fall on 01/07/08, this
patient was independent ambulator and
active in his community.

          Dr. Jordan wrote in a letter dated May 13, 2009

that, when the claimant was first seen after this injury, he

had an “obvious spastic gait.”  The doctor also found that

the claimant had serious spinal cord compression.  Dr.

Jordan also opined, “that the delay in surgery is likely to

result in a prolonged recovery.”  Dr. Jordan stated that the

claimant has had ongoing problems from the spinal cord

injury, including numbness in the extremities, weakness and

chronic pain.”

Dr. Earl Peeples stated in a report dated July 24, 2009:

Unfortunately, as is often the case in
decompressive procedures following
spinal syanoses and cord injury there is
not a dramatic improvement.  This
reflected in Mr. Efird’s change in
activity, most notably his drop of
squirrel hunting kill numbers.  I talked
to Mr. Efird about 15 years ago on a
different opinion and, at that time, was
amazed at how intensely he hunted
squirrels and the numbers killed was
impressive.  It is obvious there has
been a significant change in his
physical activity and ability. This
matches to his examination and to his
pathology.
It is my opinion that Mr. Efird is now
more disabled than he was previously.  I
do not think he can return to his
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security guard job.  I do not think
further specific treatment would
necessarily be beneficial nor reverse
the damage to his spinal cord.  He
fortunately is able to maintain the
bowel and bladder function and ambulate
with some assistance.

          Dr. Brashears noted, in his report of March 2,

2011, that the claimant still is spastic in his extremities

and has difficulty walking.

          Based on the claimant’s age, 60, education, 12th

grade, and work experience limited to non-sedentary

positions, in addition to the claimant’s physical condition,

which is extremely poor, and his whole body impairment of

62%, I find that the claimant has proved entitlement to

permanent and total disability benefits.

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion.

    _______________________________
                        PHILIP A. HOOD, Commissioner


