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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH KIEKLAK,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE GUY WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 12, 2011. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer-insurance carrier
relationship existed at all relevant
times, including August 23, 2010.
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3. The claimant sustained a compensable low
back injury on said date.

4. This claim was accepted as a compensable
injury and the respondents paid some
reasonable and necessary medical
benefits and some indemnity benefits.

5. The claimant’s average weekly wage was
$553.00 which would entitle him to a
temporary total disability rate of
$369.00, and a permanent partial
disability rate of $277.00.

6. This claim for additional benefits has
been controverted in its entirety.

7. The claimant proved by a preponderance
of the evidence his entitlement to
additional medical treatment in (sic)
form of surgery, as recommended by his
treating physician, Dr. Standefer,
pursuant to the provisions of Ark. Code
Ann. § 11-9-508.  Therefore, the
respondents are liable for the expense
of this treatment under the Act.

8. The claimant proved by a preponderance
of the evidence that he is entitled to
temporary total disability compensation
from March 4, 2011, until a date yet to
be determined.

9. All other issues not litigated herein
are reserved under the Arkansas Workers’
Compensation Act.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the
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findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 12, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the  claimant proved by a

preponderance of the evidence that he was entitled to

medical treatment in the form of back surgery

recommended by Dr. Standefer as well temporary total

disability benefits from March 4, 2011 to a date yet to

be determined.  Based upon my de novo review of the

record, I find that the claimant has failed to meet his

burden of proof.  

The claimant was employed by the respondent

employer as a roofer.  The claimant went to work for the

respondent employer in April of 2009 and worked there

until his injury in August of 2010.  On August 23, 2010,

the claimant had been cutting a roof and was taking off

the squares.  He testified that he was carrying the
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squares and his back started hurting pretty bad.  He

told Justin Nickels, his supervisor, about his injury. 

The claimant called his wife, who made an appointment

with his family physician, Dr. Scroggins.  The claimant

left the work site at approximately 3:00 to go see the

doctor.  

The claimant ultimately came under the care of

Dr. Michael Standefer.  The claimant was prescribed

physical therapy and Dr. Standefer recommended the

claimant undergo a discogram.  The claimant underwent

that discogram.  He also had a series of lumbar epidural

steroid injections by Dr. Ennis.  A CT scan indicated

that the claimant had a "broad-based-paracentral-

foraminal disc protrusion and left-sided annular tear. 

The claimant reported only right-sided complaints.  As a

result of the discogram and CT, Dr. Standefer

recommended interbody fusion with reconstruction and

stabilization.  Dr. Standefer, in his November 17, 2010

note, indicated that the surgery was recommended

"because of the degenerative process..."  His impression

was noted that the claimant had degenerative disc

disease at L4-5 and L5-S1.  

The respondents sent the claimant to see Dr.

Brad Thomas, a neurosurgeon, for an independent medical

evaluation.  The claimant was examined by Dr. Thomas,
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who also reviewed all of the claimant’s tests including

the MRI, discogram, and X-rays.  Dr. Thomas determined

that the claimant had advanced degeneration for someone

who was 24 years old.  He noted that the protrusions

noted on the MRI did not mean there was an actual

protrusion on the nerve root itself.  He said the report

did not indicate any large disc herniation or any nerve

root compression and there was no effacement on the

thecal sac.  Dr. Thomas opined that the claimant’s back

pain was degenerative in nature and that surgery was not

a recommendation.  He testified via deposition that

doing lumbar fusions for degenerative back pain without

nerve impingement and without a dislocation did not

offer any benefit.  He testified that nine out of ten

people that he had seen who had undergone surgery for

this did not have any relief from their pain.  

The evidence demonstrates that the claimant

had a history of participating in rodeos and doing bull

riding, bare back, saddle bronc riding, and team roping. 

In fact, upon graduation from high school, the claimant

received a scholarship to rodeo in Arizona.  He did that

for a year and then moved to Arkansas.  After moving to

Arkansas, he rode horses in the Dixie Stampede and also,

did some rodeo and participated in bull riding.  The

claimant has been doing rodeos since he was five years
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old.  After learning about the claimant’s history of

participating in rodeos and more specifically bull

riding, Dr. Thomas opined that was the explanation for

why the claimant’s back looked so bad.  The claimant is

only 24 years old and had significant degenerative disc

disease in his back.  

This case is very similar to Johnson v. Pat

Salmon and Sons, Inc., 2011 Ark. App. 48.  In Johnson,

the claimant had an MRI that showed multi-level,

degenerative disc disease along with multi-level bulging

discs. In the present case, the claimant does not have a

similar finding of significant bulging discs and none

that protrude onto a nerve root or the spinal canal.  In

Johnson, Drs. Sprinkle and Saer concluded that surgical

treatment would not benefit the claimant or relieve his

symptoms.  The claimant, in Johnson, requested a change

of physician to Dr. Chakales, who determined that the

claimant was a candidate for low back surgery.  In the

present case, all of the doctors agree that the claimant

has a significant degenerative condition.  Both the

radiologist and Dr. Thomas believe that there was no

herniation.  Since there is no herniation, there is no

need for surgery for a solely degenerative condition

which predated the claimant’s work injury.  
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In reaching our determination in Johnson, the

Commission determined that any need the claimant would

have for surgery was not based on the compensable injury

but on his pre-existing degenerative disc disease.  The

Court of Appeals affirmed the denial of the surgery and

additional medical benefits, finding that the

recommended treatment was not necessary treatment for

the claimant’s work-related injury. 

The same result should be determined in this

case.  First and foremost, the claimant in the Johnson

case had more significant findings including multi-level

bulging discs.  The claimant in this case does not.

Further, Dr. Standefer acknowledged that the two-level

spinal fusion he recommended was solely to treat the

claimant’s "degenerative process".  Dr. Thomas opined

that this degenerative condition pre-existed claimant’s

work and was more consistent with his rodeo involvement

since age five.  Likewise, in Dr. Thomas' evaluation, he

concluded that the claimant was not a surgical

candidate.  Dr. Thomas enumerated on this opinion in his

deposition where he testified that surgery was

unnecessary since there was no nerve root impingement

from a disc, a fracture, or a dislocation.  

Employers must promptly provide medical

services which are reasonably necessary for treatment of
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compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009). However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Owens Plating

Co.v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008).

What constitutes reasonable and necessary treatment is a

questions of fact for the Commission. Id. Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008). When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy. Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury. Treatments to reduce or alleviate symptoms

resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further

deterioration of the damage produced by the compensable

injury are considered reasonable medical services.

Foster v. Kann Enterprises, 2009 Ark. App. 746   

,S.W.3d    (2009). Liability for additional medical

treatment may extend beyond the treatment healing period
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as long as the treatment is geared toward management of

the compensable injury. Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004. 

In my opinion, the claimant has failed to

prove by a preponderance of the evidence that he is

entitled to additional medical treatment in the form of

surgery as recommended by Dr. Standefer.  It is clear

that Dr. Standefer, in his recommendation, noted that he

was treating the claimant for a degenerative process,

and Dr. Thomas has also stated that he felt like the

surgery was not warranted for someone with the

claimant’s testing results.  There was no herniation,

and when there is no herniation, there is no reason for

surgery for solely a degenerative condition.  The

claimant has a history of rodeoing, and specifically

bull riding.  When I consider the opinions of Dr.

Standefer and Dr. Thomas, as well as the claimant's

history of bull riding and heavy manual labor, I cannot

find that the claimant has proven by a preponderance of

the evidence that he is entitled to additional medical

treatment in the form of surgery.  

The claimant is also asking for additional

temporary total disability benefits from March 4, 2010

to a date yet to be determined.  In my opinion, the

claimant has also failed to prove by a preponderance of
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the evidence that he is entitled to temporary total

disability benefits. 

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages. K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981). Without an initial finding of

compensability, a claimant cannot be awarded temporary

total disability benefits or additional medical

treatment. See, Ark. Code Ann. §11-9-102(4)(D)(Supp.

2005). Although objective medical findings are not

directly necessary for the Commission to award temporary

total disability benefits, such findings are required

for the underlying injury to be compensable. Williams v.

Prostaff Temporaries, 64 Ark. App. 128, 979 S.W.2d 911

(1998), aff’d, Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999). When an injured employee

is totally incapacitated from earning wages and remains

in his healing period, he is entitled to temporary total

disability. Id.  

The healing period is statutorily defined as

that period for healing of an injury resulting from an

accident. Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W.3d 283 (2001). The healing period ends when
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the employee is as far restored as the permanent nature

of his injury will permit, and if the underlying

condition causing the disability has become stable and

if nothing in the way of treatment will improve that

condition, the healing period has ended. Crabtree,

supra; Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982). The question of when the healing

period has ended is a factual determination for the

Commission. Arkansas Highway & Trans. Dep’t. v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993); Mad

Butcher, supra.

The persistence of pain may not in and of

itself prevent a finding that the healing period is

over, provided that the underlying condition has

stabilized. McWilliams, supra; Mad Butcher, supra.

Conversely, the healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. McWilliams, supra; J.A.

Riggs Tractor v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d

51 (1990).

Recurring symptoms may give rise to a

subsequent healing period, after the original one has

ended. Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737

S.W.2d 661 (1987). Where a second complication is found

to be a natural and probable result of the first injury,
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the employer remains liable. Id. This liability includes

liability for additional temporary benefits when the

employee undergoes a second, distinct healing period.

Id.

In Palazzollo v. Nelms Chevrolet, 46 Ark. App.

130, 877 S.W.2d 938 (1994), the Court of Appeals stated

that in order to be entitled to temporary total

disability compensation for an unscheduled injury, a

claimant must prove that he remained within his/her

healing period and that he suffered a total incapacity

to earn wages (citing Breshears, supra.)

The claimant has been released to return to

work with a 25-pound lifting restriction, and he has

made absolutely no effort to find work at all.  He did

light-duty work with the respondent employer and light-

duty work was available.  The claimant acknowledged he

could still drive a forklift.  

Therefore, after I consider the totality of

the evidence, I cannot find that the claimant is

entitled to temporary total disability benefits for the

period March 4, 2011 through a date yet to be

determined.

Accordingly, I must respectfully dissent from

the majority’s award of benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


