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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondent appeals and the claimant cross-

appeals a decision by the Administrative Law Judge finding

that the claimant proved by a preponderance of the evidence

that she was entitled to an 8% permanent anatomical

impairment rating and a 25% loss in wage earning capacity in
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addition to her permanent anatomical impairment rating. 

Based upon our de novo review of the record, we reverse the

decision of the Administrative Law Judge.  

The claimant was employed by the respondent

employer as a cafeteria worker.  The claimant also, during

the summer break, would wax and clean floors in the schools

for the respondent employer.  On June 11, 2008, the claimant

slipped and fell on her back while cleaning the floors.  The

claimant was sent to see Dr. Winston, who performed X-rays

and prescribed medication.  

The claimant came under the care of Dr. William

Blankenship, who ordered diagnostic testing, including an

MRI scan and nerve conduction studies.  She returned to work

for the respondent employer from November 2008 until May 23,

2009.  The claimant performed clerical work whereby she

would take the money from the students and work on the

student accounts for the cafeteria.  She also did some

cleaning. 

The medical evidence demonstrates that the

claimant treated with Dr. Blankenship.  The claimant was

ultimately diagnosed with a sacral fracture.  On August 4,

2008, Dr. Blankenship opined that the claimant’s MRI
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revealed:

... a mild annular bulge at
the L4 level with patent canal
and foramina.  No focal
findings are noted for the
symptomology complained of.

Dr. Blankenship noted there was no muscle spasm,

and he felt there was little to account for the claimant’s

lower extremity symptoms other than the sacral fracture.  He

referred the claimant for a nerve conduction study.  The EMG

yielded normal results noting: 

No electrophysiological
evidence of motor nerve root
irritation, peripheral
neuropathy, or mypathy. 

The claimant was seen by Dr. Blankenship on

October 22, 2008.  He had the claimant undergo an MRI of her

hips and pelvis and he compared those to her sacrum film of

July 8, 2008.  Dr. Blankenship noted that it showed no acute

or fracture, or dislocation, specifically stating: 

This is a symmetric finding. 
No asymmetric focal left sided
finding is identified to
account of the symptomology.

These films showed that the claimant’s sacral

fractures had healed. 

Dr. Blankenship sent the claimant to Dr. Earl
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Peeples for a second opinion.  The claimant saw Dr. Peeples

on November 10, 2008.  He reviewed her diagnostic tests

which showed "resolution of previously suspected

insufficiency fractures" and no neurological damage.  Dr.

Peeples recommended a TENS unit and felt that if that did

not resolve the claimant’s pain, she should be considered

for MMPI testing.  Dr. Peeples saw the claimant again on

December 10, 2008.  He assessed that she had back and leg

pain of "unclear etiology with nonanatomic patten" and

recommended psychological testing be done.  

The claimant requested a change of physician to

Dr. Harold Chakales.  Dr. Chakales had the claimant undergo

a SPECT scan, which was performed on January 28, 2009.  It

was interpreted as being normal. He also recommended a

repeat MRI which showed no evidence of recurrent sacral

insufficiency fractures.  There were some degenerative

changes but "no evidence of significant findings".  

The claimant was sent for an independent medical

evaluation with Dr. Michael Calhoun on March 31, 2010.  Dr.

Chakales had recommended surgery and the respondents wanted

the claimant to get another opinion. Dr. Calhoun opined that

the claimant was not a surgical candidate for her
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degenerative problems as they were minor and that the

claimant’s complaints outweighed her problems.  He noted

that the claimant did not have a disc herniation or

spondylolithesis and, therefore, she would have no permanent

anatomical impairment.  Dr. Calhoun indicated that the

claimant could return to work with no restrictions.  

On April 27, 2010, Dr. Chakales recommended that

the claimant undergo a functional capacity evaluation.  The

claimant underwent this evaluation on May 13, 2010.  The

results of that evaluation indicated that the claimant gave

an unreliable effort with 20 of 48 consistency measures

within expected limits.  The claimant demonstrated minimal

and inconsistent effort during the testing.  The claimant,

in spite of giving unreliable results, demonstrated the

ability to work in at least the sedentary classification of

work.  

On March 8, 2011, Dr. Chakales assessed the

claimant with a permanent anatomical impairment rating of

10% to the body as a whole.  He stated in his letter, "I

believe we are dealing with a woman who has symptomatic

lumbar degenerative disc disease and a lumbar disc syndrome

with some intractable sciatica".  It appears at this point
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that Dr. Chakales does not recommend the surgery anymore. 

The Administrative Law Judge awarded the claimant

an 8% rating, with 3% for the pelvis and 5% for the lumbar

spine.  This rating is not valid pursuant to the Guides. 

The 3% rating found at Page 85, Table 64 is for either,

"sacroiliac joint fracture or ischial bursitis".  The

claimant has not been assessed with either of those. The

claimant has a healed sacral fracture.  It is clear from the

multiple MRIs and bone scans that the claimant has had, the

fractures were healed.  The claimant also testified that the

doctors told her the fractures were healed.  The

Administrative Law Judge also gave a 5% rating for a

degenerative finding.  Dr. Calhoun looked at the same table

and found that no permanency would apply.  It is of note

that Dr. Chakales, the claimant’s treating physician, at one

time opined that the claimant’s lumbar MRI showed no

significant findings.  However, he gave the claimant a 10%

anatomical impairment rating.  Therefore, after considering

the Guides, the opinion of Dr. Calhoun and the opinion of

Dr. Chakales, we find that the claimant has failed to prove

by a preponderance of the evidence that she is entitled to

any permanent anatomical impairment.  Accordingly, we
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reverse the decision of the Administrative Law Judge. 

The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood. Henson v. General Elec., 99 Ark. App.

129, 257 S.W.3d 908 (2007). The Commission is charged with

the duty of determining disability based upon a

consideration of medical evidence and  other matters

affecting wage loss, such as the claimant’s age, education

and work experience. Eckhardt v. Willis Shaw Exp., Inc., 62,

Ark. App 224, 970 S.W.2d 316 (1998). Other matters to be

considered are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Henson, Supra.

The Commission may use its own superior knowledge of

industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss

disability. Oller v. Champion Parts Rebuilders, Inc., 5 Ark.

App. 307, 635 S.W.2d 276 (1982).

The claimant has failed to prove she is entitled

to any permanent anatomical impairment.  Therefore, the

decision of the Administrative Law Judge's awarding the

claimant a 25% loss in wage earning capacity must be

reversed.  Ark. Code Ann. § 11-9-522 requires a finding of
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permanent anatomical impairment before wage loss can be

awarded.  

Moreover, the respondent employer was ready,

willing, and able to provide a job for the claimant, but she

did not want to return to work.  Ms. Marilyn Riley, the food

service director for the respondent employer, testified that

the respondent employer would have continued to accommodate

the claimant.  The claimant has not gone back to work for

the respondent employer, who is more than willing to

accommodate any restrictions that she might have.  The

claimant is young and has varied work experience.  The

claimant’s functional capacity evaluation indicated that she

could go to work in the sedentary category even with an

unreliable effort.  Therefore, after conducting a de novo

review of the record, we reverse the decision of the

Administrative Law Judge. This claim is hereby denied and

dismissed.

IT IS SO ORDERED.

                                   
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant has sustained an 8% permanent impairment

rating.  Based on the wage loss factors, I find that the

claimant is entitled to 50% wage-loss disability benefits. 

I do not find that the respondents made a bona fide job

offer sufficient to trigger the bar found in Ark. Code Ann.

§11-9-522(b)(2).

Permanent Impairment

The claimant was diagnosed with a “sacral

fracture”  by Dr. Fred Blankenship on August 4, 2008.  The

impairment for a “sacroiliac joint fracture”, according to

the AMA Guides to the Evaluation of Permanent

Impairment,(4th Ed. 1993) is 1-3% to the body as a whole. 

There is no requirement of “non union” of the fracture in

order for the impairment to issue.  In other words, whether

the fracture is “healed” or “not healed” is irrelevant to

the issuance of impairment.  There are other parts of the

pelvis wherein a “healed fracture” may exist and result in

no impairment.  However, the sacrum is not one of these

places.  “Healed” or “not healed”, the impairment for a

“sacroiliac joint fracture” is 1-3%.  Based on a review of
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the medical record, I find that the claimant has sustained a

3% impairment according the Guides.

The claimant’s MRI “reveal[ed] a mild annular

bulge at the L4 level” of the lumbar spine.  A subsequent

MRI study, conducted by Dr. David Harshfield on February 4,

2009, showed “concentric disc displacement...[with] central

and lateral encroachment” particularly at the L4-5 level of

the lumbar spine. Dr. Harold Chakales used the term

“degenerative changes” in referring to Dr. Harshfield’s MRI. 

Dr. Chakales then ordered a discogram and used the term

“grossly abnormal” to describe the L4-5 disc.  The condition

was such as to cause Dr. Chakales to recommend surgery.  In

a March 31, 2010 report, Dr. Michael Calhoun noted that the

claimant experienced degenerative changes of the lumbar

spine and a “healing” sacral insufficiency fracture.

Using Table 75 at Page 113, the highest rating for

minimal lumbar degenerative changes, unoperated, is 5%. 

Using the Combined Value Chart at Page 322, I find a 5%

rating combined with a 3% rating yields 8%.  As such, I

would award the claimant an 8% permanent impairment rating

according to the Guides.

Wage Loss Disability

Pursuant to Ark. Code Ann. §11-9-522(b)(1), the
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Commission has the authority to increase a claimant’s

disability rating when a claimant has been assigned an

anatomical impairment rating to the body as a whole.  See

Lee V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d

449 (2005).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant's ability to

earn a livelihood.  Id.  In determining wage-loss

disability, the Commission may take into consideration such

factors as the claimant’s age, education, work experience,

and other matters reasonably expected to affect his or her

future earning capacity.  Ark. Code Ann. §11-9-522 (b) (1). 

Such other matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990), 54 Ark. App. 130, 923 S.W.2d 886 (1996).

Here, the claimant is 53 years old.  She has a

12th grade education.  She worked for the respondents since

1993.  There is little doubt that the agreed-upon

description of her job duties often involved heavy manual

labor.  In the very distant past, she did some bank and

daycare work.  The claimant continues to experience pain in
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her back and left leg.  She is taking Hydrocodone.  She has

difficulty sitting or standing for extended periods in

either position.

The restrictions provided by Dr. Chakales were

significant.  He did not think the claimant could perform

the work as referenced in the written “job description”.  He

thought she could do something sedentary, but only on a

limited basis.

Based on the claimant’s age, daily pain, use of

Hydrocodone, restrictions on sitting and standing, past job

experience of manual labor, high school education, and Dr.

Chakales opinion that the claimant is limited to sedentary

work duties, I find that the claimant is entitled to wage-

loss disability benefits in the amount of 50%.

Bona Fide Job Offer

Respondents might avoid the issuance of a wage-

loss disability by proving that claimant “has a bona fide

and reasonably obtainable offer to be employed at wages

equal to or greater than [his/her preinjury wage]”.  Ark.

Code Ann. §11-9-522(b)(2).

The employer sent a letter to the claimant,

stating that the insurance carrier had informed them that

claimant had been released to return to work without
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restrictions and directing her to return to work

immediately.  The claimant’s attorney sent a job description

to Dr. Chakales for consideration.  Dr. Chakales stated on

December 2, 2010:

I reviewed the list of jobs by
the Sheridan Public Schools
and do not believe she is able
to handle this type of work. 
In order to return her to the
work force, I believe Ms.
Drake should perform some form
of sedentary work that does
not involve stooping, bending,
squatting, etc.

The job proposed by respondents, therefore, is not

a “bona fide” offer to return to work.  The claimant cannot

perform the job offered.  As such, it does not meet the

requirements of Ark. Code Ann. §11-9-522(b)(2), and the

claimant is entitled to 50% wage-loss disability, in

addition to the 8% permanent impairment rating for the

combined back and sacral injuries.

For the aforementioned reasons, I must

respectfully dissent.

                                   
    PHILIP A. HOOD, Commissioner


