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Claimant represented by the HONORABLE KENNETH A. OLSEN,
Attorney at Law, Bryant, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed August 30, 2011.  The administrative law judge

found that the claimant proved she sustained a five percent

impairment rating.  After reviewing the entire record de

novo, the Full Commission reverses the administrative law

judge’s opinion.  The Full Commission finds that the

claimant did not prove she sustained any permanent

anatomical impairment as a result of her compensable injury. 

  



Dokes - F902928 2

I.  HISTORY

The parties stipulated that the claimant, now age 36,

sustained a compensable back injury on March 19, 2009.  The

claimant testified that she slipped and landed on her back:

“I turned my customer around, I slipped on the hair and my

butt and back hit the ground.”  Dr. Brent Sprinkle evaluated

the claimant on April 29, 2009: “She was working as a

hairdresser and slipped and fell.  She pretty much landed

flat on her back.  Pain can be severe at times although she

is in no distress on exam today....She has had some therapy

with a lot of massage and E-stim that didn’t really

help....X-rays show disc space narrowing at 5-1.  MRI of

thoracic spine shows little disc herniations but I don’t

think these are clinically relevant.  These are not in the

area of her pain.  Apparently the thoracic MRI was probably

incorrectly ordered.”  

Dr. Sprinkle’s impression was “1.  Lumbar degenerative

disc disease pre-existing.  2.  Lumbar strain.  3.  Lumbar

myofascial pain.”  Dr. Sprinkle planned an MRI of the lumbar

spine and he returned the claimant to restricted work.  

An MRI of the claimant’s lumbar spine was taken on May

8, 2009, with the following findings:
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There is no marrow edema.  Conus medullaris
appears normal.  Degenerative disc desiccation is
seen at the L5-S1 level.  Facet degenerative
changes seen L4-L5 and L5-S1 levels.  

L1-L2 and L2-L3 levels are unremarkable.  

L3-L4: There is no central canal or neural
foraminal stenosis.

L4-L5: No central canal or neural foraminal
stenosis.

L5-S1: Degenerative disc desiccation is seen with
minimal diffuse degenerative bulge.  There is a
central annular fissure which may be a source of
low back pain.  No evidence for neural
impingement.  No pars defects.

Opinion:
Annular fissure L5-S1 level which may be a source
of low back pain.  No evidence for neural
impingement.  Facet degenerative change seen L4-L5
right greater than left....

The claimant followed up with Dr. Sprinkle on May 8,

2009:

MRI scan shows some minimal degenerative changes
at 5-1.  Small and central annular fissure there. 
She has low back pain.  She still has a pretty
prominent Waddell sign of overreaction even to
light palpation of lumbar paraspinals.  She has
had quite extensive physical therapy.  She has had
a number of different medications including anti-
inflammatories and muscle relaxers without
benefit.  The only remaining option would be
trigger point or epidural and she doesn’t
want to consider that at all....

IMPRESSION:
1.  Lumbar degenerative disc disease pre-existing.
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2.  Lumbar strain.

PLAN:
1.  The only other treatment option for her low
back pain is surgery and I really don’t think she
would be a very good surgical candidate.  She is
not sure she wants to even consider that. 
2 .  At this point from a nonoperative standpoint
she is at maximum medical improvement with a 0%
permanent impairment rating.
3.  I think the findings on MRI scan are more
likely pre-existing that potentially could have
been aggravated.  
4.  She can return to work full duty as there is
really only degenerative changes that do not
justify permanent restrictions in my opinion....

The claimant consulted with Dr. J. Justin Seale on June

16, 2009:

Ms. Dokes is a 33-year-old female, who on 03/19/09
fell on her back while at work when she slipped. 
Before that time, she denies any low back pain,
problem or previous injury.  She states that after
that fall she developed severe to extremely severe
dull, aching, low back pain that is constant and
keeps her up at night....

She was seen by Dr. Sprinkle, who recommended
epidural steroid injection.  She declined the
injection.  Dr. Sprinkle then referred her to me
for surgical consult.  The patient did have two
weeks of physical therapy, which included
basically only massage.  She has had no core
strengthening....

She does have palpable muscle spasms in the
lumbosacral junction slightly more palpable on the
left which are tender....

AP & lateral lumbar spine x-rays reviewed from
05/08/09 reveal L5-S1 mild disc desiccation.  Mild
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facet arthrosis noted at L4-5, L5-S1.  No
foraminal or central stenosis noted.  Other levels
look appropriate.

  
Dr. Seale’s impression was “1.  Mild L5-S1 degenerative

disc disease (preexisting condition), now with low back pain

(symptoms created and aggravated by work injury).”  Dr.

Seale stated, “At this time, I am recommending no surgical

intervention.  I described to her why this is.  She

understands and agrees with this.  However, she has not had

any formal physical therapy for core strengthening.  Her

main problem is coming from muscle spasms, and I am

recommending four weeks of formal physical therapy for core

strengthening.  I have given her exercises to do on a daily

basis twice a day.  I am continuing work restrictions until

I see her back in a month.  At that time, I will place her

at maximum medical improvement and get her back to normal

work activities.”  

The record contains a Change of Physician Order dated

June 19, 2009: “A change of physician is hereby approved by

the Arkansas Workers’ Compensation Commission for Cassondra

R. Dokes to change from Dr. Brent Sprinkle to Dr. Thomas

Hart[.]” 
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Dr. Thomas M. Hart examined the claimant on July 30,

2009 and stated in part, “I think she would be a candidate

for diagnostic lumbar facet injections since the MRI did

indicate some facet hypertrophic changes....If pursuing an

algorithm she does not get any significant benefit, then I

think that the appropriate study would be discography

according to the North American Spine Society, American

Society of Interventional Pain Physicians....If she does

have an annular tear at that point I would refer her back to

Dr. Justin Seale, her orthopedic spine surgeon who she has

seen for further considerations.”

An administrative law judge filed an opinion on

December 29, 2009.  The administrative law judge found, in

pertinent part: “2.  The claimant has proven, by a

preponderance of the evidence of record, that Dr. Hart’s

recommendations for treatment of an annular tear is

reasonable and necessary in relation to her injury pursuant

to Ark. Code Ann. §11-9-508.”  The Full Commission affirmed

and adopted the administrative law judge’s decision in an

opinion filed April 30, 2010.

Dr. Hart performed “operative procedures” on July 7,

2010: “Bilateral lumbar facet injections per medial branch
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approach 2 facet levels, 4-5 and 5-S1, denervating L4, L5,

S1 medial branch.”  

Dr. Scott M. Schlesinger corresponded with a case

manager on November 12, 2010:

Thank you very much for asking me to see Ms. Dokes
for an independent medical evaluation.  By this
written report, I am providing you with the
details of my consultative neurosurgical opinion
for workup, management and treatment plan....

This 35-year-old female had an accident where she
slipped and fell on 03/09/10.  She complained of
lower back pain, tightness, and dull aching in her
lower back.  She has difficulty getting up and
walking.  Her back “goes out”.  Sometimes she
has pain in the right leg and tingling and
shooting pains in her back and leg.  The patient
has had a facet joint injection, which she said
only made matters worse....

Her MRI scan is unremarkable other than mild
degenerative changes.  Certainly nothing of
surgical significance.  I have personally reviewed
the actual images of the lumbar spine.  I have
requested and reviewed the radiologists’ report,
and basically agree with their findings.  

The decision was made to obtain plain x-rays of
the lumbar spine.  This study shows mild
degenerative changes at L4-5 and L5-S1.  No
fracture, dislocation or instability seen.

A decision was made to request the patient’s
medical records from your office.  I will review
these when we have received them.

Impression/Plan/Discussion: I do not feel that
there is anything surgical to be done.  The only
treatment that would [be] feasible on her would be
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to consider one series of epidural injections over
a six-week course with a total of three if
indicated.  If the patient desires this treatment
and is approved by the Workers’ Comp, then I would
estimate her maximum medical improvement (MMI)
date to be approximately six weeks after the first
injection started.  If she is not going to get
injections, then I think she has already reached
MMI and I would date it effectively now. 

I see no objective findings to indicate the
inability to return to work as a hairstylist.  She
says she cannot due to pain, but from an objective
standpoint I do not see any contraindications. 
There are no objective findings to lead to an
impairment rating according to the AMA
classification in accordance with the American
Medical Association Guides to the Evaluation of
Permanent Impairment, 4th Edition.  

Dr. Bernard Crowell provided a Disability Determination

on November 23, 2010 and stated in part, “The MRI scan

performed at Arkansas Specialty on May 8, 2009 reveals an

annular tear with disc desiccation at the L5-S1 level. 

IMPRESSION: Mild degenerative disc disease of the lumbar

spine with loss of disc space height and annular tear at L5-

S1, radiculopathy, and chronic back pain that is severely

limiting this individual’s ability to ambulate and with her

activities of daily living.”  

Dr. Schlesinger reported on January 25, 2011, “Mrs.

Dokes has not kept any of her epidural injection

appointments.  I am going to go ahead and declare her at
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maximum medical improvement at this time due to

noncompliance.  I will release her from further care.  I

think she has reached maximum medical improvement.  There is

nothing to give her a disability rating on due to the lack

of objective findings.”  

A pre-hearing order was filed on June 21, 2011.  The

claimant’s contentions were, “The claimant asks the

Commission to assess impairment based on objective findings

contained in the medical records, Michael E. Pollard v.

Meridian Aggregates, et al, ___ Ark. ___, ___ S.W. ___

(2004), and Pat Weber v. Shirpat Corp. d/b/a Best Western,

___ Ark. ___, ___ S.W. ___ (2004).” 

The respondents contended, “all appropriate benefits

have been paid.  The claimant has been released with 0%

impairment by Drs. Sprinkle, Seale, and Schlesinger. 

Additionally, the major cause of any impairment is not the

work-related injury.”  

The parties agreed to litigate the issues, “Anatomical

impairment and attorney’s fees.”

An administrative law judge filed an opinion on August

30, 2011.  The administrative law judge found that the
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claimant proved she sustained a five percent anatomical

impairment.  

The respondents appeal to the Full Commission.

II.  ADJUDICATION

Permanent impairment, which is usually a medical

condition, is any permanent functional or anatomical loss

remaining after the healing period has been reached. 

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1994), citing Ouachita Marine v. Morrison, 246 Ark.

882, 440 S.W.2d 216 (1969).  Permanent benefits shall be

awarded only upon a determination that the compensable

injury was the major cause of the disability or impairment. 

Ark. Code Ann. §11-9-102(4)(F)(ii)(a)(Repl. 2002).  The

Commission has adopted the American Medical Association

Guides to the Evaluation of Permanent Impairment (4th ed.

1993) to be used in assessing anatomical impairment.  See

Arkansas Workers’ Compensation Commission Laws And Rules,

Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2002).

It is within the Commission’s authority to assess its

own impairment rating using the applicable Guides to the

Evaluation of Permanent Impairment rather than rely solely

on our determination of the validity of ratings assigned by
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a physician.  Pollard v. Meridian Aggregates, 88 Ark. App.

1, 193 S.W.3d 738 (2004), citing Avaya v. Bryant, 82 Ark.

App. 273, 105 S.W.3d 811 (2003).  Any determination of the

existence or extent of physical impairment shall be

supported by objective and measurable physical findings. 

Ark. Code Ann. §11-9-704(c)(1)(B)(Repl. 2002).  In

determining whether a party has met the burden of proof on

an issue, the Commission shall weigh the evidence

impartially and without giving the benefit of the doubt to

any party.  Ark. Code Ann. §11-9-704(c)(4)(Repl. 2002).

An administrative law judge found in the present

matter, “2.  The claimant has proven, by a preponderance of

the evidence of record, that she has sustained permanent

impairment of five percent (5%) to the body as a whole based

on an untreated annular tear, superimposed on pre-existing,

minimal, degenerative changes at L5-S1.”  The Full

Commission does not affirm this finding.  

The parties stipulated that the claimant sustained a

compensable back injury on March 19, 2009.  The claimant

testified that she slipped and fell on her buttocks and

back.  Dr. Sprinkle’s impression on April 29, 2009 was pre-

existing lumbar degenerative disc disease, lumbar strain,
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and lumbar myofascial pain.  An MRI of the claimant’s lumbar

spine on May 8, 2009 including a finding with regard to L5-

S1, to wit: “Degenerative disc desiccation is seen with

minimal diffuse degenerative bulge.  There is a central

annular fissure which may be a source of low back pain.  No

evidence for neural impingement.  No pars defects.  Opinion:

Annular fissure L5-S1 level which may be a source of low

back pain.  No evidence for neural impingement.”  

Dr. Sprinkle reported on May 8, 2009, “MRI scan shows

some minimal degenerative changes at 5-1.”  Dr. Sprinkle’s

impression was “1.  Lumbar degenerative disc disease pre-

existing.  2.  Lumbar strain.”  Dr. Sprinkle opined that the

claimant was “at maximum medical improvement with a 0%

permanent impairment rating.”  Dr. Seale’s impression on

June 16, 2009 was “Mild L5-S1 degenerative disc disease

(pre-existing condition), now with low back pain (symptoms

created and aggravated by work injury).”  Dr. Seale did not

recommend surgery, and he placed the claimant at maximum

medical improvement with normal work activities.  The

claimant eventually underwent bilateral lumbar facet

injections performed by Dr. Hart.  
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Dr. Schlesinger examined the claimant on November 12,

2010 and reported, “Her MRI scan is unremarkable other than

mild degenerative changes.  Certainly nothing of surgical

significance.  I have personally reviewed the actual images

of the lumbar spine.  I have requested and reviewed the

radiologists’ report, and basically agree with their

findings.”  Dr. Schlesinger, a neurosurgeon, stated, “There

are no objective findings to lead to an impairment rating

according to the AMA classification in accordance with the

American Medical Association Guides to the Evaluation of

Permanent Impairment, 4th Edition.”  Dr. Schlesinger

reported on January 25, 2011, “I think she has reached

maximum medical improvement.  There is nothing to give her a

disability rating on due to the lack of objective findings.”

The administrative law judge found that the instant

claimant was entitled to a permanent impairment rating based

in part on “an untreated annular tear.”  Yet if the claimant

is truly suffering from an “untreated” medical condition as

a result of her compensable injury, then the claimant has

not yet reached the end of her healing period and is not

entitled to a permanent impairment rating.  See Johnson,

supra.  The claimant does not currently request additional
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medical treatment with any treating or examining physician

of record, including Dr. Hart.  The Full Commission

recognizes that a lumbar MRI taken after the claimant’s

compensable injury showed “a central annular fissure which

may be a source of low back pain.”  In Coleman v. Pro

Transp., Inc., 97 Ark. App. 338, 249 S.W.3d 149 (2007), the

Court of Appeals held that a claimant was entitled to a

permanent impairment rating based, in part, on a physician’s

finding that there was an “annular tear” in the claimant’s

lumbar spine.  

In the present matter, however, Dr. Sprinkle and Dr.

Schlesinger have reviewed the post-injury diagnostic testing

and have determined that the claimant has not sustained a

permanent anatomical impairment as a result of her

compensable injury.  There are no medical opinions of record

which contradict the findings of Dr. Sprinkle or Dr.

Schlesinger.  Dr. Crowell’s “Disability Determination” on

November 23, 2010 can in no way be interpreted to be an

expert medical opinion upon which the Commission can find

that the claimant is entitled to a permanent anatomical

impairment as a result of the claimant’s compensable injury. 

It is the duty of the Commission to translate evidence into
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findings of fact.  Polk County v. Jones, 74 Ark. App. 159,

47 S.W.3d 904 (2001).  Based on the reports and

recommendations of Dr. Sprinkle and Dr. Schlesinger in the

present matter, the Full Commission finds that the claimant

did not prove she sustained a permanent anatomical

impairment as a result of her compensable lumbar strain.     

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant did

not prove she was entitled to a permanent anatomical

impairment rating as a result of her compensable injury.  We

reverse the administrative law judge’s opinion, and this

claim is denied and dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find, as
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did the Administrative Law Judge, that the claimant is

entitled to a 5% permanent impairment rating.

          Table 75, Section II(B) of the AMA Guides to the

Evaluation of Permanent Impairment, 4th Edition, assesses a

5% rating for an “unoperated (disc), stable, with medically

documented injury, pain, and rigidity associated with none

to minimal degenerative changes on structural tests, such as

those involving roentgenography or magnetic resonance

imaging.”

          I interpret the medical records, as did the

Administrative Law Judge, to find that the claimant has

minimal (Dr. Sprinkle) or mild (Drs. Seale and Schlesinger),

degenerative changes which would correlate to Section B of

the Guides, entitling her to a 5% permanent impairment

rating.

          The majority cannot ignore the facts.  The

evidence of record shows that the claimant has an annular

tear and muscle spasm superimposed on pre-existing, mild

degenerative changes.  This condition qualifies her for a

rating under the Guides, regardless of the opinions of Drs.

Sprinkle and Schlesinger. Although Drs. Sprinkle and

Schlesinger may choose to arbitrarily disregard medical
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evidence when assessing permanent impairment, the Commission

may not.  See Coleman v. Pro Transp. 97 Ark. App. 338, 249

S.W. 3d 149 (2007); and Singleton v. City of Pine Bluff, 102

Ark. App. 305, 285 S.W. 3d 253 (2008).  The tear and spasm

are objective evidence of injury.  These findings are not

within the voluntary control of the claimant.  The claimant

was able to work prior to the compensable injury.  Her

degenerative condition was asymptomatic and did not require

treatment.  Pre-existing conditions do not preclude a

finding that a work-related incident is the major cause of

physical harm, Cloverleaf Express v. Fouts, 91 Ark. App. 4,

207 S.W.3d 576 (2005).

          As for the fact that Drs. Crowell and Hart did not

address the claimant’s entitlement to permanent impairment,

I would remind the majority that there is no statutory

requirement that an impairment rating be based on expert

medical opinion. Here, the majority has actually

acknowledged the medical evidence and the case law which

requires the assignment of a 5% impairment rating, yet

chooses to deny the rating based on the false premise that a

rating must be supported by expert medical opinion.  This is

clear error and should be reversed.
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          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________    
                    PHILIP A. HOOD, Commissioner


